State of Nem Jersey

DEPARTMENT OF LAW AND PUBLIC SAFETY

DIVISION OF LAW
TRANSPORTATION—HIGHWAYS SECTION

JOHN J. DEGNAN 1035 PARKWAY AVENUE STEPHEN SKILLMAN
ATTORNEY GENERAL P.O.BOX 101 : ASSISTANT ATTORNEY GENERAL
TRENTO 65623 DIRECTOR
JUDITH A. YASKIN TELEPHONE é“ = 92 '5957
FIRST ASSISTANT ATTORNEY GENERAL ’ RICHARD L. RUDIN

DEPUTY ATTORNEY GENERAL
SECTION CHIEF

e February 26, 1980

Mr. Michael V. Polito

U.S. Environmental Protection Agency
Region II, Emergency Response and
Inspection Branch

Raritan GSA Depost Building 209
Woodbridge Avenue

Edison, New Jersey 08817

Re: Department of Transportation v.
P.S.C. Resources, Inc,

Dear Mr. Polito:

As promised in our recent telephone conversation
herein please find a copy of the transcript of the deposition
conducted on October 22, 1979.

Thank you for your cooperation.
Very truly yours,

JOHN J. DEGNAN
Attorney General of New Jersey
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By: Thomas J. Germine

Deputy Attorney General
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SUPERIOR COURT OF NEW JERSEY
ta% DIVISION - NUDSON COUNTY
DOCKET ¥O. L~l7118-77

CEPARTMERT OF TRAHSPORTATIOH
of the State of New Jerasy,

Plaintic?, _
' s+ DEPOQESITION UPOE
ORAL EXANINAPICE
s oy
MICHARL V, 20LIT0

'vs,

P.2.C. RESCTURCES, INC.,
& Delaveze eezpasatxea. et 11,

sotcndaaea.

oc-enooono&

8.
s 0 e v
fnanscaxrr ee th# deyposition oe'nxcsazn.v.
POLITO and CLARENCT HALLOWELL, called for orsi
rxanination in the above-entitled matter, said
'dﬁpéﬁie&uas-aaing taﬁeu pursuant to Superivy Court
Rules of Civil Practice and ?toceduze;'bg and before
RICK PAONE, & ¥otary Public and Certified Sharthand
Reporter of the State of MNew Jersey, st the
Zmvigonmental Protection 2gency, Pdison, Yew Jerssy,

on &on&éy. Qetober 22.’1979. commencing 2% 10:25

BeBa )

v\ RePorters, Inc.

-A Sabor, Rice, Lucarello firm.
Certified Shorthand Reporters

685 Morris Turnpike — (201) 379-1193 — Springfield, New Jersey 07081
167 Main Street — (201) 636-4408 — Woodbridge, New Jersey 07095
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MICHAEL V. POLTITO, having been duly

sworn according to law by the officer,

‘restified as follows:

' DIRECT EXAMIRATION BY MR. SHUR:

Q; | . Mr. Polito. wy naherisikaulvshuz and

. I*m an attozney !:ow the State of New Jersey and I
1 zepxesent F,a.e. Rescurces which ia a defendant in
ﬁ the litigationuthat is the snbject ofyour deposition

| tadﬂy. .

Seated to my left is Dan Martin, another

atta:ney £:am the State of New Jersey. His client

is Bevtcun Refining chpotation.. To my zight is
!ouaﬁurmina,_neputy’Attezney General, who zeﬁresents
the plaintiff, the Department of Transportation in
+his metter and seated to youry ieft, I've heen
1n£:cdﬂced to Bave~5tcne'who is Counsel for the
Bavizonmental Protection Agency. .
:%éﬁé?#e;hete today to take your deposition which
is a séries of queséiéns that I would like you to
anawer ra2garding your serscnal inc ledgs =f ingidents
whieh iz the subject of a lawsuit that the attomeys
teday are canca:naa with,
fh&sAia &-laannit filed,hy tha'nepartmant of
anapo'tatiou of the State of Wew Jersey against

various corporate defendants wha, at various times,
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polito, Adlirect S SR 3

cwned and operated an oil re-refining plant in

Kearny, New Jersey, located in the Hackensack

Meadowlands region. Have you ever had your deposition

~ taken before? A Ok, yes.

Q ~ Ana@ areiycw.famiziat:with the

pxoce&nre(that we use in asking auestions aa& getting '

answers. treu;ynu:aa*te ycu:*aun.pe:sonax knnulc&ge?
& w&l!. give me whatevez informatian you feel
) 4 sheul& have.

0 'Yf there's a‘questioh that I ask you
that you den't know the answer to. please atate you
don’t knon the answez., w& eak you not to make any
aaaunptiena or to d¥aw any conclusions but simply
to state from what you Xknow fromfyau: own personal
knowledge, what you saw, what you heard, anéd vour
own personal involvement in any of the activities
that we'll bertalking about today.

'fﬂ rg I aat yau aay questiona that yen domn't
unde:atand. please aSk me to restate it and !'11 be
very hanoy to 4o that,

Have you, prior to today, reviewed any of the
-aaticipatcd-qncstionw and‘answers fzom today with
auy‘af thc attormyss - seatsd at the t&hle today?

A Antieipated auestiens?

o Yes, , A Just anticivated
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. polito, Airect - B 1

subject matter.

Q And who did you do that with?
A " -Mr. Tom Germine.
Q And can you state when you had that'

opgoztnnity‘to review:these proceaedings with him?
“*; ~ Review the proceedings? Ve discussed the

n&anandhead aituation on several eccaaions. the 1;-&

3 teing;!:iday.

Q And did you discuss with him what you
felt would be?:elevanﬁ testimony regarding the
incideﬁts in this lawsuit or were you concerned
with the day to daystatus atﬁthé?niamnndhead‘plaut?,l
A I don't think relevant testimony, just.whag
I abse:ﬁed. |

< Are you presently involved at the

Diamondhead plant now? A I've been

anclved at the Diamondhead plant. at the facility,

action which was genezatsd out of our Spill Preven-

tion Con:rol and Countermeasure regulation 40=-C.F.R.=-

112. |

Q Are you eaployed;by'the Envi:anmantal
Dzetcetinn Agency? : & Yes. T ame

Q And can you tell us how long you've

been employed by this agency?
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Polito, direct

L2

I've been employed by the U.S.B.P.A. and its

predecessor agencies aince 1966,

witktu:thc E.P.A.? u“

18 - ’FIZiuntix todaya

-2 . And what is your present capacity

f“the nnergency'neaponse Ezanch.

Q Do you have an official title?

. ¥We, T don‘t have an affictal ﬁue; )

»}un. MARTIN: CQunseI. I wenl&.
with your permission, like to make

a statement for the record so that

'thare w111~be Ro possible m;aunde:-

standing Iateza _

"MR. SHUR: Ceztainly.

MR, HARTIR: It was my
pleasure to meet Mr, Polito on Priday.
That's the first time I ever met him,

I didn‘'t think I’d be‘meeting him

The meetinq arose out of a
lateter or notice that had beesn sent
by the E.P.A. to Newtown Refining

Corporation which I represent. The

letter was received by certified mafl -

on Priday, October 1%, in Prackville,

Pennsylvania, at the company's office,

I now work with .

P
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- Most of]the»tcp-exécutives were away

Hut a My, John Brown who was more oy

" less in charge there called me to read

.theztettez to»me. Ey‘secxeta:y took

it down. I adviaed-ur. nrawn to call

Mx. Ruhel R-U-B-E-L, who was the ’

"iffihashor of the letter oulrtiaay becanse

tha?!ette: demanded a respense by
rriday. Octobér 19, and obviocusly,
the:é was little or no time to prepare
ang kind of a :esponae._

!he letta: refa:red to an

‘tncidentrctiOctdbez.t,:lﬁ?&.;buttthey

letter 4id not disclose what the
incident was, Yo one at Newtown Refining

Corporation, o this moment, knows what

that iacident was other than some slight

= ?5? e:gation~~ !he g,p,g, :ep:enentatives-

and T believe Mr, Polito was the gentle-
man who was on the teleghone wisth 4r,
Brown, denied Mr. Brown's request for a

delay, stating that some response had

‘toibe made.

Hr,'axcwn called me Yack., I

suggeeted in view of the attitude of




- FORM 2p4s

PENGAD CO.. BAYONNE, N.4&. Q7003

10

11

13 |

14

15

16

17

19 |

20

21

N

24

25

2

18 |}

%

polito, direct

the E.P.A. that a meeting be schedulad

as soon as possible to show the good

'faithAand interest of Newtown Refining

Cezporation. 'fhe:ze are no executivea
at the pzape:ty because it's leased

butvnewtown has always wished and has

m mang' cthe: casea whe:ev it hasr had

to be in compliance with gwernnent ]

zegulations and hat is it's atti*ude.
Despite the offer of‘a meeting, there

was still an insistance that s xesponse

. be mde that &ay. actoha: 19\ The

end result was the sche&uzimg; = Oh,
then there were, I won't say threats

but warnings, whatever you want to

call them, that unless Newtown did some-

thing at the propexty on F:iday. Octchar

T ey mememmmiﬂﬂfwuﬁnn

a contractor to a:rive at the property
and o do certain work direciad Dy Mz,
Polito and to charge Newtown the cost,

In view of the attitadew KRewtown

. felt it ha& no: cheiee bu!: to. gu a!wa&

and arrange f’cr a contractor to be at

the proverty. It was agreed to meet Mr.
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. Polito, direct’ A g

Polito at four a'cléck Friday afternoon
at the property. I was there as Counsel
' £or Newtown, Mr, Jack Krocp, 2 professional
enginser. was theze to: Newtown to
'rascertain exactly what systeu Mr. Polito
' ,wanteé to put in. 1 a:sozty 1f I'm
rq“iﬂitakingvﬁco~un¢h tiue buﬁ'x think it's N
-au impo:tant,ineideut to relate,
MR. SHUR: Yes.
-MR.nMAR?IH:. Mr, Polito was
: tho:e aud anethe: gentleman.whoae
name was: Jahn. - B, Polito. can.yeu
'tell,usuhia-last‘naae?v
- PHE ®WITNESS: Bergexr, not from
E.P.A., fiom a contractor to E.P.A.,
ecology and environment,

MR. MARTIW. Okay, he was there,

inr&_nabe:t H&hlara who*is the president

'Hof the company that leases the p:operty
aﬁﬁ i3 omerating an cil canning cperation
there, not a re-refining but an oil

| canniug epe:atian~an& there were two
“fo‘%fzeptesentattves»!zeu:CsaataI Services, .
Incorporated, whe are contractors who

are familiar with the kind of work that

N TR
ARy




e A et AR AL

- FORN 2048

PENGAD CQ.. HATONNE. u..  Qr00d

10

|
12

13|

14

15

16

17 ||

s

19

20

21

22 |

25 ||

24 ||

.

Polito, direct
the BE.P.A. wished.té have donae.
Mr., Polito had a sketch of
the kind of system that might be R
effective to contain -- Theze's
afrun-efzfsitaation@ ‘There is a
.¢e:ta;n amount af oil from past
:U"~lo§§£ationa'onstke property and in
pgﬁiedafox heavy rain, a slick is
alleged to bavg been seen,
Apparently, no one has measured that.
Bowevg:, thae.seeas.tg.be thelbasia
- e§ the~de§ize of the E.P.A. ta:kave
.aeme*wbrk;doneatheze.
Mr. Ktoop looked at Mr, 2olito's
sketch, Mr. Kroop and Mr, Politoc and
- Jochn Bexger discussed the sketch at
length Qith Coastal Serxvices'
n"zepxeaeﬁtatives:ahd'it.viz agreed that
an oil £ilter éystem would de put in
sn Satuxiday mezning. <ETOZer 5.
- My understanding from a tesle-

... phone conversation is that a trench

_5g§§&J&ﬁé;:enzta£n¢p&pingfandia-ca:tain
filter system, some cll-absorbant

material was put in, and that this is
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: ?aIﬁtoagaﬁxﬁct"

conplia#ce with:whaé the E.P.A. wished
on Priday, Cctober 19, and apparently
srior to that time. |
I've ha& a conve:sation‘pzior
to this depoeiticn with n:, Ge:mine

who tells ms.that he knews somethinq

"~f‘abcat‘the'inaidenzacn E:iday; acteheti.'

1%, Tt had asked Mr. Pelite whethe:
this was a separate complaint and a
separate matter as far as the E.P.A.
was concerned and he 3aid that it

was and.in view of that. we ptoceeded‘
Wertatkedaauzy'abcutzthe«alleqe&i
ineident of October 1 as to which we
yat do not have infozmation. ve
constructed the systemn, the.system

requested by the E.P.A., and it is my

set up at thié office sometime later
-his week, Do83idly Thursday, Ambobar
25, I'm not sure of that yet, but,
hcwevez, zepzesentatives of Newtown

f,a:e=vezy £n£exosted in.anything,the

T.P.A. is-interested in in.that property

or any other place and will be here.

JE.nndbrsﬁégainéﬁéhagéaﬁaéqﬁingf£sabe£ng;g

10
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f#3 As far as Newtown is concerned,
1£ this is anad it has been told to us
+hat it is'a“sépazate-incident and that

hey'wish certain things done, KewtawaAﬂ

7 is quite willing to do it. xf. on the

IR )

3

f.f“it;kas;qaiaﬁrepeatedly»evcrytiﬂevit has

,cthex hand.therincidcnt has anythinq to
4:?-{43 with eh& gem!m lawaait - th& Hw

) Jatsey:ngpeztaent of Tzanqpo:tatien;

against P.5.C. Resources, Newtown, and

another company. Diamondhead 0il then

ﬂ_xuvtown.wishes to ente:'all objections
' _£t can. ana,teae:ve'all :ights it.ha&

 aa to any evidence that. uiqht ever. be

attempted to be introduced arising out
of the incident of Priday, October 19,

T would hope that all Counsel

, would agtee with me that the functions
;ﬁoﬁ7€he E@P.Am shnutd‘nut be iata:fe:reé |

with and they shcu!é, the 2.P.A., should

be cooverated with by all ccmpanies

" and Newtown i3 willing to cooperate as

‘5% had a chance to talk with a representa-

tive. ¥ewtown is also Iocking-foz a

letter today which is promised by Mr.

JROTIP SIS

1L |
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iallt&g,diiecﬁ~kf'ﬁﬁaﬁ_ »V}'-L ~id%*x@
‘Polito where he-haé'receiveé the(
permission of the New Jersey Department
of Transpo:tation-to construct the
011 ££1tez syatem oa.n.c.?. pxapezty
: and alao~sbutowu-is lockinq fbt -
| dntailed inte:mation concezning the
‘ui”ttleged Incideu& of ﬁctubet 1, wbieh
hasnaiao;beegapxonised.to;usfand:r4ve
teold Mr. Polita~tha£ I wilifbe willing
to stay herxe at his office, you know,
to suit,his cnnvenience toﬁay. As
»iifftcng asg I‘a Be:e. I'can:gat Ehe -
Jinfa:natien and sen& it back to Bew—
town so that Newtcﬁg,teptesentatives
can be better prepared to Aiscuas the
situation with the E.P.A. on Cctcber

25 or whatever the day the meeting is

MR. GERMINZ: I would iike to
say something £or the rscord on deanall
of my client, the Hew Jersgy Departaent
of Transportation.' ¥e were alsoc. -

‘V’aavzsea an;tridaya october: 19. ‘of the .
plant emergency :esponse—of‘the FPederal

Environmental Protection Agency to this

. 12‘ A
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| spilﬁ.inciﬁent; The Department of
Transportation has been awaze.of‘the
‘fact that oil was flowing, has been
t%ﬁuing in.tha past aff of the p:opetty

ot m.auondhead oil Reﬁning campany

which 15 now ope:atedahy-ubwtawn Refining

euzpeuaeicaganéfthts eet:lcw af cii 1&, -
1napartﬁweheﬁbasis ot our pzasent Iauauit
against the aefendant, Newtawn‘aetiuiug

cdzpcratian.

The Department of Tranapo:*ation

i maes wuh.» c:mnnsl's ch&zacte:izatica

fercemant of federal law, it is separate
and distinet from the basis for this
jawsuit but insofar as the undezlying

incident is concerned, it is intimately

tM;:tha,eoacerneé of Eha nepaxt—.
uene of Tzanspeztation,in this lawsuit
in that the Depaztment a¥ Transnortation
{3 the adjoining property owner and

_gth;gwthegonttlus‘of’aillwhich_was reported

Agency was intruding naon Iands owned

hyfthe’plaintiff, Department of Trana-

‘Iaﬁfe;}?
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| Polite, direet =
3 T portation..
2 | The Department of Transportation
3 therefore, se#s its own rights as
4|\ being intimately bound up in this
5i€ »paztieﬁlsx inci&ent.' We;sau f£evan&~
- 6 z I ina pe:scnat,éapaciéy as Counsel
7 F-’  ”fitézltnéﬁbepagééanﬁ,of’!:aﬂiﬁbxééﬁian.'*
8 3 L;zinkt:uet;&;anz field pezﬁonnel to go
| té‘thé #éeﬁe on Friday and inscfar as
10| Z.P.A. operations needed to invoive
1 State property to cooperate in every
12 B Jélw#ﬁzéﬂsﬁiblaviﬁ;thése~epeigiiagég
B3 As I understand it from Mr. Polito.
14 a barrier fence was constructed on
15 State property, property of the
16 Depgzé;ent.of Transportation, and
17 this was doneiwith,my oral pe:miasion
18 ; .ﬂuféifiﬁéﬁiéi?;Q;tbﬁ;é*g;ﬁisée§ﬁa:tefezenée*
19 | to a’leﬁée:; i doﬁ't'ﬁelie#évthat
20 a lattexr was given bHut on behall of
21, my client, I gave ouzx ozal'permiésion
22 ‘ for these opexations to take place
B ? 'ahrséaﬁéfpt6§§itygj5a* 1?"
24\ I might add that I did not
25 feel that it was proper for ayself

14
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poitto, direct . . T x5

5to-gc-toitbe'scene.of the“cperatiad
insofar as I am connected with this
lawsuit which involves certain re~
_-Iatad.mattera. T did instxuct ouxr’
"asaistant :eai&ent engineer ta-gc to. |
thﬁ scene~and to<p:ov£de.uhatevex
’;fsuppotﬁ anc&aaaistance was necessaryq.‘f
Again, I xeitexate ehat al-
though the federal enforcement ct;vity
was ohviously involved, federal law
| with which we are nnt coacerned in
At';-this 1awsu1t‘except 1nc1dentaxly. R
. as £t=relateavtOftka:necessity“ot |
removing the cil lake in 1977, the
underlying conduct is intimately re=
lated to the violation of my client's

rights and that deea fo:m,a basis of

-par“;e Foﬁz claimm gaiaac tha deféndants.

MR. SHUR: Just a statement I
wguld likxe to méke as Ccunse; £or F.3.Ce.
Insofai‘as any of the evidence which
has been- the»suhj&ct of the'twahatatev

’;uﬁéfaanta that have~just beeu naée'en ﬁho
reéord,by Counsel for Newtown and Ccunsel

for the plaintiff may be used against
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polito, direet A .»  - 16

et

2 ‘ugiuggr ag,that ‘facility while: akao pursuing

P.3.C, Resources in the context of
+his litigation, I would object to
‘the same for the reasons that therxe
has been no notice givea to P.8.C.
Resourcasvo£ aﬁ;invent;gétion’an&
fc: whatever other legal defenses
Bbwtcwu and’ p‘s;c; may have:insc- .
far ag to the activities ve're dealing
with today, all rights are reserved,
(A discussion took place off
tha record.) | |
o Qi""“f.lé-t"i Kr. Paliee. how long have you been
with the E.P, A. ‘anéd - it‘s predecessor agencies?
a 1966.

Q And weould you state €or us for the
record some of yocur background é;;;atioaal background,
A I :eceived my Bacheler of Science degree in
eheaistrg'at eneuns College £n 1959 after a twe-~

year hiztus in the United States Army which

?l-‘\
% Fa g

1]

r

[+

interzupted ny college care n ook omployment

or subsequent while studying at Colgate-Polmolive

=w¢ay, innctioning both as chemist and industrial

graduate study at Yew York University. Aafter about

two yaears of working at the CGIQate—Polmeliée Company,
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r'teok a jch~as chemist with.the united,Statea Food |
and.nrug-édministzation from about 1961 to 1966.

Subsequently, in 1966, I Joined one of the
p:oéeceaaa: agencies of the United. States B.P.A.
which was sznad-in 1972 and was: chsef chemist of

tha=chen£atry bzanch ef these pzedecessor agencies

. which hagpene&'terbc zocateé :ighﬁ‘he:a in this

lncility at Edisou. Hew Jersey. :nslssﬁ.tn.1§7z, T
waa«chiaf‘at-chenical aperations:fér the‘naﬁer
Plorida Estuary Study which is locking at all
eheaical incidents fzom Palm Eeach down to Rey Yest.
1972 tc 1974 x was dizectez of Iaharatoxtes |
for nochestez Pieié facility'andlwas chargeﬁ with
4a11.chemical vozk dealing with the:igternational

- £ield, the Great-Lakes. dealiﬁg with chemical polu-
tion of the Great Lakes from various inpuis, From

1974 to the present time I've been with the Emergency

jznapoasew«tnspeetion nraneh haldingrvariea& functions

with that b:anch and ny present work since 1374 has

besn in rasponding to smexgency situatisnas throughout
the States of New Jersey, New York,. Puerts Rico, and
theAvixqin‘ﬁ&landsw ‘Thgae eﬂezgeucy"operationa deal
and p:operty as well as lesser incidents dealing with

envi:onnantal'poluticn.

3

_wiEh.haaa:dx uhich preaent imainent-ehzeats &m &»life*




~,
)

FQRM 046

PENGAD C€O.. BAYONNE, W.J.~ 0700% -

10

11§}

12

14

15

16

17

19

20

21

24

25

13 i xind ot chemieal;respoasa. they're to-any type ot

-t:aiaiag'ceuzaes dealing'with ou:"specific'waxknwhiehi‘

ve :eeaive nen-schc&ule& bnt oecasional t:aininc in

"1.3& tha.t't . A 'zhey te mtz umited to any

" gorx- !ahozataxg« onetaﬁm, Z'W wlso nen associated |

a - -Ravé»you haéﬁany~pazti¢ulaz training
in the federal environmental statutes and the enforece«
ment regulationa that have.been-implemanted for these

statﬁtea? © o R Ve periodically receive
is the adainistzatxonvof Section 312: apecifically
attenéing seainazs aad.lectn:es on fede:al zegulation#. 3

Q' How, the emergency respopses that you'‘ve

been teferzing to, aze they limited to any particular

environmental incident which.generates=interest by
the press. They range from a small spill fxom a
residential heating facility into potential states

of dissster,

mahva yau.haa umdn axperieuce.wiﬁh uil

pollution in the oast’ ' A : Since 1974,
I've besn dizectly =23sociated with the Ti2ld Reasponse
Investigatory Administraticn of oil spill response.

Pzio:'ta that.time, as ckeniat and aa*heing :esponsihﬂe

with oil spill incidents in slightly~differgnt

vantage points,
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 polito, Hrect = - 19

B B Now, in your capacity with this
partieular unit since 1374, have you had the

opportunity to actually go out and visually imspect

3 thc sites where the apilla,a:e allege& to have occuthg

or axe ynu ma:e eoncezne& with the chemical and

scientiiic aaalysis af samylea that ars brought back

tu“the facility hatez o '5! No, fortunately
ny cspetiencevéces\apan in the complete 8COpe,. -

tnvolvediwith,field-zesponse; chemical intezpzetation..
and'logal-proéeedings. |

o Q-‘ _ 3avc yau,ever been involved in any other

legal pxaceedinga othez than the one we're dealing

‘vith todayJthatfhave:involved‘oil pollntion or similarxl

hazardous conditions? - A Yes, I've been

inavolved with many, given testimony to some, many

- enforcement conferences, informal hearings, adainis-

t:atxve processes.

:gcau you give us juat a Brief list of

scme of the companies that have been involwved?

A 'Ll give you just three taat coae Lo alad

that I've been involved in actual pollution abatement

- sexvices, Onerwasbin.OSwege.‘new~xc:k. in which I

?'pzeseateﬁ~testimnay'at the Fede:ai ecizcuit Court in

Auburn, New York, in support of New York State in

federal hearings., I've been involved with the State
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rolite, direct O 20
of Hew Jersey in the contamination of mercury in the
Hackenséck Meadowlands and am still involved as
E.P.A. Coordinator for that acticn. I was iavolved
with giving testimony‘far an alleged -- PFox a

P.C.B. spill &n Say:eville. New Yerk. by the == By
a po:scn.employed by the Goldleaf Transpo:tation

nﬂpaay.: I‘vs&been tnvelved im»nunareus S. v.c;c.':'

heaxings. Spill Prevention Control and CQuntezaeaanzo j

hearings dealing with actions surrounding 40=C.F.R.~
112. I'm also operating under the full authority

of 4&-6.8.2.-1510 tha,ﬁatianal COAtingensy Plan in

whidh~r am, at specifie 1nci&enee. on scene coordinate

or zesponstble,foz dtreeting~faderal enezgency actiona.

Q Have any of your past experiences and
teatimony thatAychve'given. have you ever been asked
to make a determinaticn by';;; party-as'to whether
one paxticulax incident gave rise to a cause of
aetiau'in violatien oi 3uy fedezal atatute?

A T'm not so sure I understand the cuestion.

Vi ¥

i Zave you been responsible for making
the determination based upon analyses of saumples

thzt are the subject of these paxticulaz pzoceediwgs

"fuﬁth.nakinq the determination as to whether or net °

tha-content‘o: characteristics of the sample are, in

fact, in violation of any particular regulaticn ox

4
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1 - statute? | A . Yes,
2 MR. GERMINE: I cbject to the
3 form of the question in that it inter-
4 jects eha phxaae~‘aanp1ea which azxe the
S5t subject matter in tﬁts'litigatiaa.’
6 l X don't believe that reference is clear
7| "' to me nor to the witness . »
8 || l; I aﬁ. SHUR: well, z'nﬁaakingiia-;
9| asking in a general sense whether Mr.
10 | Polito is in a position to make a
114 determination or is there someone else
12 :‘ that nkes that‘.__, That's wﬁat. I'‘m gett‘:lnq
13 ;  at, I'm not referring to any particulax
14 - sample, I'm referring as a genersl matter.
15 "un. szaiﬁﬁ; You're referxing
16 to his Quties as -- His general duties
17 in what position he holds?
18-3 .  ery’n#;_8g§3£f:g£ght,‘:igﬁtm‘
19 MR. eaauxmﬁ; Could you rephrase
20 ;he question?
21 Q nc\you'éndexstand the question, Mr.
22 ~ Polito? A The question is do I determine
= whether an oiiia apzui-‘"mz-: occurred and I do make that
24 | when an Ofl spill has cccurred.
2 @  tWeould you explain.exﬁctly how, whetherx

" ”ﬁﬁ@"j direct ' . = a1
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23 | characteristics of the spill material. I can

polito, direct = S T
or not a particular federal statute has bdeen violated |
by a particular spill, what ate»the ateps that you
undextake? A I would :ather not talk
aheat~pazticu1a: fedaral atatutes. I wourld tkthez
under 311 Section B-S aaa B-6 and B-3, vhich says
theze shall hefno ofl issued intc - Bb:ailloz
hasazdous subaeenee,!nt:?or upon thc navigable waters ;5
ot‘thefvnitee_sgates and adjoining she:elines‘, |
It is Qy’then determination based on investigations
which;nay be aduinistrative or it may be on-site
te»date:aino whethez. by the physxcal chazactaxiatiesA
of‘etl. whethn:*an eil ia dapesited in harmful :
qnantities in the salid areas.

Q .And you take a physical sample of what
you see and then you take an analysis of that?
A '~ Not all the time,

Q | Wheaaycn~aay “small and not all the

asking as to whether or not samples are taken orx
do you make just a visual determination and on
occasion ~= A We ~=- I determine it is

not nscessn:f’to»éake:a.aappla-hased en the physical

determine that oil has been spilled and oa that basis,

whether it's discharged in harmful quantities, take
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Pelito, direct ‘ | 23
actionh under Section 311 of 92-500.

. Q ~ Do you recall when the first time you
hﬁd the opportunity to obtain any knowledge with
regard to the Diamondhead Oil Refining raéility
Iecated:iquaa:ny. Bew Jorsey?

A >‘ Yes. it was approximately -~ App:oxinatély
ia april to June of 1976, '

a And 4o you recall how you first decame
aware of this pa:ticular‘facility?
A Yes, I was chief of the Emergency Response
Inspection Branch #ﬁ&‘people-who_weretwoxkinq for
aa—bxbaght back stories of 8.P.C.C. vialntiaés of
oil &pilxa assaeiated;iith5thnt_facility.

Q Would yvou explain to us what you mean
by "S.P.C.C. violations,"
A Yes. Under 40-C.F,R.-112, a facility who
stores olil above ground in any single container of
ss&;;;llens.e::gn:agﬁ#egatevo£~l,3zo gallons above
ground aggregaté storage or 42,000 gallons below
ground is required to ldave, upon demand, available
for review, a Spill Prevention Contrel and Counter-

measure plan. This Spill P:cvantion_ﬁontzél.and

 Countermeasure plan is & document which is devised

to control the spillage and leakage of oil insofar

as preventing that facility from spilling oil into

. [
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. at that time? a

Polite, direct C ~ ‘“f
the United States. Not only ias it a document, it
requires implementation. It requires construction
of devices and establishment of managerial procedures
and commitments.,

| Q Andiwhaa you say you beenme'aware of
an,s.v.c.c. violation in Apzil or June of 1976. are

yan :efe:ring to ehc fact that you hecana 8wa:e'that

: ) t.he : individuals :Ln ch;:ger of the niammnzead plant "

di&.nét have sﬁe&ja plan or were yon advised of the
fact that there was, in fact; an unlawful discharge .
Yo, we wezre -— The
actiens. p 4 bolieve. were initiataé befb:a I.uac
branch. chief. I iuhe:ited an ongoing ingquiry whieh
iaunoié-aizectaa toward the preparation and implementa~
tion of Spill Prevention Control and Countermeasure
plan rather than an a priorxi determination that that
Zacility had a spill.

0 : M&p& fasilia: with an tndividnal by

the name of Richa:d Speaz?

A Yes, I am.
e Can you tell us who he i8 at the present
time? : B 3 . Richard Spea:ﬂiotéhiet of thé

g Survellance and Monitoring branch at Edison, New -

Jersey.

] Are you aware as to whether or not Mr.
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Spear -~ I should say Dr. Spear, was conducting an
investigation of the individuals in charge of the
Diamondhead plant prior to your taking over?

A  To my kncwlcdge. he waz not ecndueting any
iuveatigatiaa of the individuals at :Diamondhead,

QL But was he concerned with whether or

. mot there was an 8.P.C.C. plan in effect?

&,‘:" Yes, he was ecacernad that there was an
8. P.C,C., plan at that facllity,

Q Di& you have the opportunity to talk
with,n;. Spear concerning his kncwledge of what was
going on at the plant p:ior‘to»ycuz'assuning the
responaibility for the investigation? |
A b ¢ had.;he oyparinnity to discuss it with Dr,
Speaz but I den't think I did discuss it with Dr,
Spearx.,

Q Do you reéall the first time you, your-
adlig weat down to the plant and made a visual
inkpectioa?. S Yes, I think it was about
-= About approximately June 25, 197§,

Q aﬁd prior to that, ars you'aware as %o
whether any of your employees conducted any inspections
of the faeility? - = A ' Yes, they were ~-
They were thwe in about == In =- AA.I saié, that

time period I related to you., I think our activities
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12‘; ﬂ&f1i2

13 |

did reach a, let's say, an intensity point around

June 13,
¢ Could you explain to us what ycu mean
by 'iatensity poiat"? kv . Yes, in an

1nc£dent. we attaapt to negotiate with the faeility

to bzing thes Ln»to coupltance‘ It's a cooperative

"tm oi mion :lu wh:tc!x we would ten. peogle they're

. im vto.lat!o&_aada wve- yisit them and we explain to

them what they have to do. We make them aware of

the regulations and then we try to biing them into

veenpliance with fedexral law,

Q nc-yon~hwing any'wrieten litetature

'withfyau:wheuvyou'condnct“theseAvisits. generally?

A On occcaaion.
Q And specifically, are you aware as to
who the individuals were that actually went down

wvhen you first took over to make these explanations

MR. GERMINE: I object to
the form of thé cuestion. I don't taink
there's been any testimony that :eptesen-
tﬁtivua;we:e#seat down to make explana-

MR. SHUR: Alright, I'll withdraw my

question,
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intexests concerning sf'..xi',..c.,c; violations?

TR T YT a

ﬁ aako vzsits ta explain our interests. ¥e make

- A !uu, I know ' ut.‘vticew:"
Q Who is he?
A He was an enqinéat at that time with the

Qf . ME. Polito, in the case of the
Diamondhead Cil Refining facility, are you aware as
to whether or not any individuals went down te this

particulax plant to nakg any axplga.natien_s»w< to their

a . Again, z’nva»Itttlc:cogfus§d=w£th»"explanationa;
to mfr interest.” We normally '&.cn'tﬁ; you know,
coupliance;inapections. This may have been initiated
through a letter whieh»aakad certain gquestions,
e | hze ycn familﬁa: with an individual

hy‘the'ﬁame of CIazk.?ztce?

Emergency Response Inspection branch,

_‘Q. Ia he pzesently enployeﬁ by the branch?
A "-._::E.';:"‘f‘xa.a he is mot wloyc& by tna branch. |
Q no you-knaw where he's employed?
A Yes, he's been transferred. He's now in the

Survellance and Monitoring branch, Air Pollution
Gxoup. |

@ - uhere. ia that lceatcd?
A It*s right here in Edison, New Jersey.,

Q And are you familiar with an individual

B e e
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Cpolito, atzect. 28

byfthe-haue;ot Jqsegh Marishak?

a Yes, I am familiar with Joseph Mariskak.

Q Would you tell us who he is?

; A '~ HKe. Marishak was a techniclan who was

assoeiato&-uithaehessmsrgancyrneaponaeiInspeetion

AN v e
o

'**a;ggggﬁf nbw. were thoae«twe»indiviaualw. Mr.

? Price and Mr. ua:ishak. under your anpervisian

during the time that you took over the Emsrgency

S3pill Response unit?‘ A They were

g nadex uy'indixect supe:vision*
12 ||

e Q@¥: ' pid. yuu. yeu:self. direct any of
the#efindividuals\te go to thnfniamoadhead,011 Re~
2efiaing plant to conduct an inspection or iavestiga-

tion? A I don't recall but let me say

that it would not have been unusual for we to speak

dizectly to them.

"'Tiig;T - nuu. as a qeneralAnatte:; when yous
inspectors or investigators go to a3 plant, do they
prepars 3 memozandum or othserwise zspczt TOo you

of what happened during their invesatigation?

A . Oa oceasion they may prepare a memorandua,

f¥;3:%%€21g§; " Is there a. reason vhy they would or

would not? a They would {f thsy are

a person who does a full job but sometimes it's not
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1 3daae.
2 Q Do they verbally report té you if there
3 ianl’t a written memo? A Again. 4id
4 they vemuy :apozt to me? 'rhey a:lghh have, they
5 ft u&ghz not have. I don’t recall.
& _ o . sm: !!ay I have this
7 E urked. p].eaae?
sf | (A memorandum dated 2/2/76
9 was received and marked D-90 for
10 | mentuiéation by the Reporter.)
nmi (A dtscussion took place
12| ' ogf the record.)
131 MR. SHUR: For the record,
14 I have with me today a file contain-
15 | ing a number of documents that have
16 Seen supplied to me by way of
R ~>‘.‘;dilcovery from Mz, Germine and for
18 z?ehgﬂteeo:d. weuld nke to state
19 ‘+hat is has deen represented that
20 _ithese are documents taken from ine
21 file maintained by Mr. Pollto or
22 - m&vidnala uho azxe anociated with
= T m@ roxzea aa Ehey way be relevant
2¢ | to this litigatilon. ”
25 MR. GERMINE: That's correct.
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: Polito, direct o S o 30
MR. SHUR: Thank yau; n:. 

Germine, | |

Q Now, Mr. Polito, I show you what has

; heen»aarkad-n-ea £o: i&entification;containing three

i pagca and I vnnld ask you to 1oek at it and identify

. it for us if you can. please.

é E.. - Deg0 £l a letter by - c1azk,9r£cefvxitten te

: Henry Gluckstexn, atto:ney;.wate:‘snfazcemeutAb:anch;
dated July 2nd, 197G;zalate§rto tha.subject matter
of Diamondhead Oix.écmpany.
Q. And have you had a ‘chance to see this
: lettet‘befote? ._4; A !bs. I saw the lette:
' and initialed so on July &; 1976, 1
MR. SHUR:: 0ff the record.
(A discusaioézwas taken

place off the‘zeca:a;)

Q Axe you familiar pezsanally with an
jtnmasﬁigatinn enrApzil zsf 1976. een&acted_by
representatives of E.,P.A.?

A woul d you repeat that, please,
MR, SHUR: Wwould you read
that back. |
| &!he reguest.. that poxtiua
was read back py the reporter.)

A Yes, I am familiar with an investigatién.
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‘tepo:t froa Mx. Pzicﬁ or ehtwgh a uene. tkls aate

imbedded in my mind when I personally visited the

< Row didlyou=heeomszfauiliaz with that
particulazr investigatien? A I becaume

familiar with that_investigation and my recollection

.u nat crystal el;ea: ou thin. eu:he: th:euqk di:ect

a memo daee& Ju!y 2na. 1?73._?

€!4L 2au'£aa£1£a: petaonally'with the
exiatease of_{ggyggf which were allegedly located .
on p:opetty mnintainéc hy the Diamandheae 011 Refining.‘
CDmpany at that time’v A . -Yes, I have
pe:sonal kncwledge of thoee. | 4

1 '*gj;aj nid yau tirst.beecne awa:e.of these ;?l;
lagachéshxvreadingpgtfbecoaing»fgailia: with this
particular investigation on April 28, 1976, or aid

you become aware of these lagoons at some other time?

A My awareness of the lagoons became deeply

Q E Aid?ybu'éaid”gaziiez~that that was on

June 25, 1373, a Approximately June
25.
Q . So, that wouid have beeu appzeximately

ewa:aanths. zonghzy zpcakiag a!ter‘thia iuventiga— :
tion by Mz, Kazishak and ¥Mr, Price?

A That would be the date that they became --
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polito, direet 32,
Thai;feststence becane deeply imbedded in my memory.

Q Can you state for us one way ox the

| other as to whether or not any investigation had

bee& canduc&ed pzior to apxu z&. 197&. insoza: as

‘E_theg‘zeiatcé to the eaistence-of Iagoaas on the

preperty?

MR, GERMINE: Axéfﬁﬁuféhkihg“
thb;withess to::éapond.fromfhis
personal recollecticn?

MR, SHUR: VYes, I am.

. would yua:répeat the questian.
MR, SHURs Read it back for
,'&'ns;»pleaseuf'“
LT(The requasted portion
was read back by tha reported.)
A To the best of my reccllection, priocr %o

hﬁ:ilg nos .

" MR, SHORy For the record,
T would’séate thatvﬂr; Polito has
heen locking through what appears
to be a file thatAhe has brought

with hin.taday. T would ask that

3@feuannel for the xeeerd to state for
'us whether or not there are additional

documents that are relevant by way of
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; X : discovery or have they not been
2| provided to us because of some
3 cbjection or irrelevancy?
it . MR, mm; 1 wonld ng
% 51t Mithat ef‘the deeunenta-:elating
-é : to eha haais oﬁ thi& lawsuit. avery
7 é | totovant &emenc tn Nr, polite’s
& ‘ zile has deen pravideé. Ther ¢ are
‘ a1 dement; .:elating to recent E.P.A.
. 10 enforcement actions at Diamondhead
i? é ’;;}?{_ . £aeility'whic§ have not heen yzevide&
;% é 12 f B nndix vould‘navc ne-ebﬁection tf
: i l3‘% CQunse1 geeks them as long as za
§ 1 does not intexfere with the E. P.A.
g 15 enforcement pollcy(
‘: 16 MR, SHUR: Thank you.
17

nn. M&R&IR: Fo: the xecor&.

M»." when m say the 6ecmunta have Y

9 been provided, "all the zelevant
20 documents have been pzcv;ded Erom Hr.
(" 21 Polito’'s files," are those the dacu-
| 22 ’ mnta that were gent to Paul Shur and
= £ mxle& l&amﬁ with you: Iettez of |
24 July 20, 1973, a copy to ae?
2 MR. GERMINE: Yes, and I might
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polito, direct

adé that as I note in this letter of
July 20, 1979, there are mate:ials
which are present here today consist-

) _xng of photogxaph& and ae:ial photo=~

f _f.'ﬁiiwg:nphy whiehrwazc not p:evided with

‘L; that lettexr but vhich.Counsel now has

z,g{%:aqe‘s" ;ffr;_EM" o ¢;€;_§,
L MR. nigsxﬁz Yﬁank ye§.'.
Q :l My, ﬁollté.'when.jéﬁ;hecana aware
and concerned about'ths existaence of these lagoons
that we’ve been :efezring to, can yon tell us who
aaée—the detexmiaation as to«on‘whese propezty
the pa:ticula: lageonn were located?
A Yea, Mr. Mahler who identified himself as
either owner or operator of the Diamondhead 0il
Company.

Q : was this Mr, Rabe:t Mahler? Do you

:eﬁalt his tirat naae?

”fgﬁ;Z?J Yes, it was

x:. ndba:t nahler.
20 Q And he tol§ you personally that zhase
e 21 were lagaens located con the property owned by the
~ 22 |t nianonahead plant -3 4 tha eo:po:ate ownezs who
- 1! Lk B aeﬁunz_bmed ‘the prm:ty itgerer”
| 24 | A would you b:eak that question into its
25 | components parts?
It
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. Polito, direct =~ . A s

Q Did Mr. Mahler hiaselt state to you
that the lagoons were located on the property of the

plant? A Mr. Mahle::took direct action

_coaeeraing thase lagoans an&/alae~explaznec to ame

auzxonnding'niannndhead.why he waa azinq theae

e

; ‘..;‘Q'T.: "

?fraqneax 1u Ehe'uaaaez £nau§1¢h hafwas using then.

quh: Bat do. you know for &.ﬁaet whathaz oxr
not the laqoans:were located en~Diaaendbead property
oz,wo:erthey-located on pzoperey owned by another
I don't know

., s

that: tor a Zaet. e L

HR. snnaz attléhe;teéétéé
(K aiicussioa took place
off the record,)
Q Mr, Polito, I show you what has been

nazkad Exhibit&Q,to thc Cnnplaint filed by the

an& i shov'it to yow an&-ask,yuu whather
or not you can show us where the Diamcndhead 01l
Refining Company property is located?

A Yea, the Diamondhead is -- ¥o, I can't
shew yeu.uhe:e tho'niaaaaﬂhca& 011 cﬂupany'zs
Iecatee‘.u~ RPN S . .

MR. aznaixxz could you ask

‘the witness whether he's familiar

f ﬁaud,te ethez investiqatezs conccrned,with.the actions'

Lo e

[
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Pcliec. direct | - ‘ - 36

with the map at all. I den't
think there's any basis for the
question unless he has.some
familiarity with this ﬁarticulaz
,;5' _ . . ,

MR. SKBRi Well, the witness
haa state& to ua‘that he wvas at the
plant and I'n askinq hia vhether or
not bdy looking at this aap:heaean
inéic#te for us where the plant was
located.

. emB w:rnnss: '!he,p:épozty

vas,lo,m,gdfg you said.

'MR. SHUR: Altight. the propezty.
MR. GERMINE: I might state
| for the record that this is a map of
Right-of-way parcels pxe#ared by tﬁe
";vrnayaxtsent at TranApoztatxen.'~x
7don't think the vitness cculd designate
- property lines based on thia map since
he had no paxt in it.
MR, sm: Alright, fine.,
‘q; s rtansloektng at thta nmp, My, Polito,
can you identify that for us where the plant itself

was located based upon your own observations at the
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plant when you were there?
A Yes, the facility is located within a

rectangular line demarcation which has numbexs in

cizeles 1n the area 3-134-3. 3»134-5, and R-134-C. |

| MR. GERMINE: I would like to
] aclaxify for the recoxrd that nne al! |
 ~7paxce1s‘weze laholed on this panticniaz :
'nap. anly‘those which ue:e~to be
aequi:ed by the Depaxtment of Tranapoz—:
tation and that the parcel designated
.,on tho«nap “Dianondhead Oil aefining,,

xae;;’*iagnmg$nnaberea. juaa to clazxty

that-

MR, SHUR: Thank you, Mr.
Gexmine,
Q Mr, Polito, with reference to the

Eaxriaon Ta:npike, are you faniliar with the
nattiaoa.Tu:npxka<1ocatca'£u.xea:ny. Sev Jexrsey?
A The road in froant of Diamondhead we»nsually'
refer to as Harrison Avenue if that be the same
road.

Q! : Can yeu. by looking at this map,
zdnntity nntzisaurAvenne for us an& if yoavcau. .
can you explain to ua in relationship to Harrison

Avenue where the plant was located?
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Polito, direct

A The plant,ts:Iocated;within-ten £eat afv

Harrison Avenue, a road which appears on this map

to run east-west between Kearny and Jersey City.uz

guess,
MR, SHUR: Can we stipulate
for the recorzd, Counsel; tha€ the
- plant was Iocatedvin<a.soutﬁetly=
e&keeiion,Zz;n.Bazxison Avenue?
MR. GERMINE: 'rea. I'11
so stipulate,

Q Mr. Polito, can you, taking into

38

ecdsidexatten this particular map show us on the msp

vkcxe-thcllagooab were located that you've been
referxing to? | |

MR, GERMINE: Objection.
The map is not a physical photo-
graph and I doubt whether the
witness could do anything more

B than speculate based upon thése
property lines-that.a:o drawn.

MR, SHUR: well, the
witness can generally identify for
us whether or not the lagoons were

.-loeated in a soutkerly direction,

easterly direction, or relationship
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Polito, di:eét
to whateverx lanﬂmaer we have.
MR, GERMINZ: I have noc
'cbjection ta the witness answezing
- shc-quastian wheze on thc faeility
in'tgzua-of?ceapassApciats'the ,
Iagocna were loecated but I do not
thiak thntithia nag vhich shows no
physical features of land could
possibly be a baais for identifying
the:location of thé«lagoons.
- MR. nanwznz WQLL. may x
"augqest. COunsel. that there are
acae:vaxy-cleh:fphyaical fea&nzes
. and that consists of tanks and
equipment which are also designated
en that map aﬁd if that map is
accurate in tepresehting where the
:taaksaveie; pcagihlyfthae would.
be ﬁ éta:ting poigﬁ4£cx‘nr.l9o11to.
MR, GERMINE: I Mxr. 2olite
can identify the location in terms
of the tanks, I notice that the
: vttn&ss is eonsnlting_nn ae:ial
phoeoqxaph. 8o pe:haps - I balieve

we have an aerial photoq:aph.that has
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' polito, direct

been identified as an exhibit

- previously., It might be more |
:qlevang and more direct to ques=—
tioa him in terms at‘an{égxiat 

. photoﬁ:qpk;igﬁﬁét'éhau a p:opertyA

e un. snsna whtl ££ I‘ﬁ not
aistakeu. the:ae:ial photh:aph that
you've heeu :efezring to. Mr. Geramine,
was taken in the middle to late sixties
and we are talking abont x:. Polita s
£nspoet£cn ta 1976. |

-_SR, GERMINE: BoQ the aez£s1

photograph I'm referxring to was
pzaviouély aafked end is dated August,
1972, 1 beliﬁve, and it was ma:ked as

ong of Defendant's exhibits dutinq

?i7;2fﬁthﬁ aapcsitions. iz I'a‘nct,aistakaa
of David.nongnt:eet. | 4
MR. SHUR: Cff the rscoxd.
(A discuaaion took place off
the<:ecozd.)
u“’ un. suunz wonldAzou :ead '
back ay’queation. pleasc. * o

{The :equeated portion was

40
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'”?Tuczw-fxaa,tha tanks that were located’oa the property?

Polito, direct S s

- A Excuse mc.' I don't knaw the

- results of ehe=obj¢ct£en. How is that :eselvedz

- ox were they alongside of the tanks?

B taakn.

read back by the reporter.)

Q Mr. Polito, can you tell us how far

MR, SEBR: ott the record.
_ (A(diseasaioa‘toek plae&~e££
:ithc~:eenzd.) | ‘: o
“ b N ssﬂns Alright, I will
withdraw'that qaestion. |
Qe | nre. Polita. from your cwn-rséallectien,
can ycn state to: us how‘faz south zrea Bazzisow
&v«nae,ynu !irae noeieea tbese Iagee;; Ehat yuu've n:‘
heon~:efnx:iug;to7 . A - Im the app:axiuataci

order of cnc‘hnndred.yazﬂb.

e One hundred yards south of the fcadway?
A In the approximate order.
Q Bow fax would you say these lagoons

Can yuu pinpaint then? - ”x;’  There are
many tanks sc the guestion is not really accurate,
Q were the lagoons south of the tanks

kyv ; Soneh af some tanksg southease et othor .

MR. GERMINE: PFor the record,
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Polito, direct | | | a2
I I think it should be clarified that we've
2 been referring to lagoona, If the witness
3 can state how many lagoons -=
4 ! MR, SHUR: .Yes, X hope to get to
5 that, too. This can De off the record,
6 Gk ﬁismsien teok place off
7 F T ‘tnc teecrd’t N
8 Q:. . How, are fou familiar with the
9| econclusion that Mx. Price and Mr. Marishak drew froa
. 10| theixr obsexvations of the lagoons that we've been
; 1 referring to? ‘ .‘alk:_ . May I refer to the
é 12 'docaunent that yo'&*te :ete:ring to?
:? 13 '@ . Yes, plaasc» do. Here's aine.
§ 4 a Which is the conclusion that you're referring
-g I3 eo? |
: 16 Q #evl‘l‘"fi the conclusion that's stated in
17| the memorandum. A Point to the
18 “ paxaqnph. - » 3
19 Q 'ﬂm pazaqraph ‘on page 1,
20 THE WITNESS: Off the record.
21 (A discussion took place off
22 the reco:d-.}»
=y o n, sma ¥ would ebjoct
2 | o the fom of the qucatnm in that
5 there seems to be more than one
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F T !here'a:e.qetaxul'atateuentn~iw:the:patagiaﬁh

a;i‘;&;wdtréeé?-. T T Dy e BRI S : ‘ssi
cenclusion in that paragraph.

MR. SAUR: I fraﬁad my
question in terms of the conclusions,

'gﬁ!'u:askiug'ux. Pelitc»whethar or nct i

'hu’s tauiliaz wit&4any'o£ the con~ -

,faag*o} Eﬁe;iaﬂivi&nals uho ptegazed
..;;ehis,ngnpxandua.:_xf:he:s.,£a £aet@
familiai wﬁﬁh only one as opposed to
another, then I would ask him to

fA aa¢wet tho qaastian acco:dingly.

ﬂ}:?;; m ezmmx oxw.

that begins with theawa:diaé, *at the far rear of
the plant.” Having kanowledge of how these reports
are qeaerated, we do not nake-inveatigata:y reports,

we aceept statements by plant persannel as to what

say a anap is diacha:qinq; we uoul& beiieva it wneil
we cbaserved differently, This i3 not -~ It's an
administrative type of review rather than 2ny kind of

eritiecal 1nvn§ti63§*°““.<.--«

thaﬂ tho:e:waswan:e thau

one 1aqoen that waﬂ thc anhdect ct‘the laveatigatlon?'

A %e were not investigating lagoons, we were
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| Polito;'diieét i R G 48 t~;~’i. T é& i 
econducting an é’..r.c.c.. inspection dut there were mOXre %
than ona lagoon,

Q Prom this particular memorandum OX

tm aay cthez knm!.edqe th&t you m“-“‘dv vere 5"’“

3 sble to ascc:taim whieb Pazu“’;“ 1agoon "“ being

xoferred to here? - A& on the basis of
e cz !zou som ethct in:ozuat.tan.

A This memo I tltst saw on July G. I had beeu '

on the sitefon,Jnae-zs. Bow, evea.attez being*on

| t!;e stte and nking ce:tai.u obse:vationa on site. |

say that one of the lagoons: has a dischazgo pipe.
There were many lagoons and some of these pipes
were half buried, some were open, and T think that

statement is not the hasis of a thorough investiga-

' anbject to some imi:y‘ !uxther iaqui'ry.
Q when you went to the plant in June,.
dia you. observe what has come to be called the oil

laxe in thia Iitigation? A Yes, I

_ éi@ cbnmes, thaﬁ an 1ako.

&

‘ ‘Q'l ' Could you describe it for asr T

A Yes, it was a body of liguid of dark color,
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-'ot ﬁn Iageous that”yew've beea rete:xing te‘!

. Can you e.eu us? A

. Polite, direct - | 45

s dimension that might de approximated very crudely
as one gcity block wide and tweo or three city blocks
long.
j »‘ ', ﬁ - Were you abia to ascettain the aapth?: b
K 7 1aia not ascs:eain the depth.

o GM Buurfar was the oil.take from auy one::a;

?bs. T know it was 'i
immediately at the foot df‘oue lagoon.-:

Q Was therafaayﬁing that separated the

_lagocu,tron eh£k>partieu1az nil laxe?

& '!'hza pazticula: heeon tm b 4 as refe:xing .;"-‘fﬁ
tefnoulx‘aoulé,deaezibe.as the head waters to that
oil lake. |

Q - wouid you explain to us what ycou mean
by that, . A 0il was dischazged from a

pipe that seeaed to extend outside through &n eaxthen

fvatx iaside the 1agaou~and ail,wna pouziag from thia

cix taka‘eat anﬁ !ozming vhaz T waald eell a head
water. If we were in the natural envircnment, I
woula refer to that lagoon as a spring and that lake

haing syzinq-!ed. o

&né m actuang swtust

A Yht. I did. B

Q . Do you know the’date? po.yeé recall
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| Polito, direct R Y

the date £hmtlyou saw this?
A Yes, I believe that I have a repoxrt on that
in whieh I reflect uy observations.

""'Qja??' gxxight. u'gxl‘ggg ta enat laee:.

what4d£d'you aetnally see runninq fxon tha lageou'

into»the;pix_xgkezlawq:e‘gau.able,gq;gsce:taiq;pyag2_V;

e mt: was that? |
A I saw 011.

Q Saw. yau say that the pipe was undez~
ncath.the eil laka ot wasALt :unning out and then

' dxopping £nto thﬁ‘lﬂkCT%f

,1 sa£d,the:

pipe axeeaded:txou oatnide~the ea:then waxx intc =
what appeared to be inside tha»lagoon, ‘011 was
coming out of this orifice, falling on the ground
and then forming what I would call the head watex

up to that lake.

the ground into the oil lake?
A T saw it flowing out of the pipe onto ths
ground, running along the gxound, and then into it,

Q,' ' Caa,yoa desezihe fo: us hou this

dark-coloreds it had all the physical pzope:tzes- ”

what X would associate the physical charxactexistics




el e 4o tne

3
<
[
-
»
3
&
-

PENGAD CO.. QAYONNE. W.4 01093

W n

S

L

10 |

3¢

13 |
14:

15 ||

polito, direct | | a7,

of oil, lusterous, slippery characteristics of it,
Qe Now, this particular 1ag6on-ehat'ycu've

just been desexihiug-te us, can you describe for us

;‘hov‘biq it waaz~ }15 ajf,. et app:aximate

»einnasion. tifteeu te‘twenty feet in diameter.

N .4D&C‘zeu have s ehance»tevdbse:ve

2l enc iqni& thatiwna containe& tn the- laqooa ttee!f?

;h;j;} Yes, I atd,
e And was it of similar characteristics

of what was running into the ground?

. S Vezg‘atailan cha:acteriatics.

: : (urq5whs itxas dazk or dazkcz? How would

rgua &eucribo 1&? '«! S ¥ My recollection

is it would de exactly identical. -
Q How much of an expanse of ground

separated.the lagoon'aa far aa'whera.this.flu;d

ran into the oil lake? a . As I

”*dnncxfhe:iﬁzevinusiyﬁ Ehis Iagoca‘seaued to

canstitute the hana waters to the eil lake and as
such, it started zright where the pipe discharged conto
the ground.

Q;; _ Okay, but how much grcund was there

hctwccufthe,pineitn& theegix Iakc? Is that aopictad

in this phcthraph tbat ycu.aze.lookinq at? |

A One foot was my recollecticn and that would de |
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'mxm‘t !he azea that yea‘w been zeferring to as

A Yem.

. 5 e T

'Iw -pipau gei:uq an wez th« placo.; gaing undexground
au&" pokiug up ae other. ylaces. 2 It: would be impossidble

E{te-aaythiug £u pazticula:. it:vas.jnst lying on the

zlgtnnn&'auarthe uatet leaving,the.pips-artfiea onto

A as head water to the lake,

Polite, direct T 48

a generous séparatiou.
¢ Now, ycu say there was a pipe zunning

£zon-the lagoon into this particular a:ea. Is that

tha ‘head’vate:s*? . . uav' Ok, yes,
N - T waa thete a»gipa,tkat zan into the
f;épﬁgjéiéh\ nathez plaee? B |
Q' And can you desc:ibe'thét pipe for us
as to where 1t was angd =~

SRR

:tqwas & similat typc pipe“ The:e seemed to

£0F me to walk on the facility and tell you where
they come from or where they went,
Q WQll. this particular pipe, are you then

saying that on the other side it was not connected

graund?V1 ' A ‘ The*outfluw side?

2 Yes, A It sxutended Zzcm
the —- Through an earthen dike. It appeared to be
inside the lagoon and uaybe six inches off the

el

tho-gtonné and tcraing tth - wnae I've desczihed

X3



T selites dtreet s
I | | o] Alright, you've produced for us gfome
2 photographs today. Is that correct?
3 A I have photographs mounted on a board which
'@v% we-pzepared;back in 1976, - L
% 5 ? Q ; ni&'yua.ﬁynuzaelf. take these
33 phc‘t:ogt;—gm«?-f R ;A . We, I did not.
w”jrﬁ??d  : wﬁto any of'eha photog:apha that you’ve:%‘
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' pteduea& !ot ns eoday taken while yon. yourself

ware in that particular area?
A No, they were not,

. ua. snnag 0££ the :ecord.

: R R 1‘*.{;

T(Afdiocnsaion took place .

»azf‘ﬁka::ecord;x-- - |
MR, GERMINE: I éight say
that the date -- I delieve the
datg of tﬁe taking of the photographs
ia reflected in cone of the memorandums

'eﬁithe senorandnms-tkat

.3}ﬁ@ﬁj°£'086’0!fﬂbxﬁ'

hhave.bean supplicd aud I believe that

the photograpks aze initialed and some

of them are dated.

Q Let ae ask yuu this, Do you know who
the individual 1s wha ook the photoq:apka ‘themselves?
P Yes. T do. ' -

Q Could you tell us who that is?
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Polito, dixeci: A S0
1l a My, Joseph Marishak.
2 2 And he's an employsze of yours oz works
3 "it._.h you? A .He was at that time.
g '3* @ | 1= he still located at the facility
5 hcge 13 Bdison? | e A ge s stationed in
& | puezto 3,““? - - B - | -
4 S Q o I& thet‘. a tmo:axy' asstqnmt or
8 ‘do. mu eapect him to be back?
9 | A M, uaziahak ..... is an enployee hi:ed under the
10 | Fedezal Enezgency aa;naqment Authorfty and a3 such,
11 r a pe:ment eapxoyee as I think you'ze xefezzing te.
= m., sm- 0££ the zecc:é. :
B i N7 diams.i.on took place |
14} off the record.)
15 ) MR. SHUR: Let's take a
16 five-minute break.
17 (a recess was taken.)
B ‘g . 3’517 =i sm: ‘Por the record,
9 2 would like to state that should
20 the plaintiff decide to produce M.
21 Maxishak £or hi.s testimny at tae
: 22 . t:ial, I ucnld :eaezve the :ight to
B ﬁ o nake nu dapositiea aaa T would.
28 | assume that um::wa wculd join in.
2 that reservation 111 ligat of what
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16 |

17 |

L I8

20

21 ]

22 |

24 F -

25

15

Ev

E?{:;}ﬁ;ﬁia&eivcnaat vith the E.P.A,. ?,;;a;;;;g

19 i

polito, dtrect .

teatimony we've just received from
Mr, Polito as faxr as Mr. Marishak's

present assignment and future

amm: o 4 caa atate

it -ig;azx.xtkelihoedvnr. uaxishak;:

‘be: ecne& aai a witneai an&.ﬂ,ﬁ*‘ 5

. in Puerto Rice and it’. will be
necessat¥ for us to bring him here

at: the tine cf triah. I den‘t

.....

: km' ahoue befe:e that tine whau. |
thore mld be an opyoxtnn&ty to
 depose him in. this area unless
defendants wish to bear the
expensa of | £lying him in but we

don't plan to bring him until trial,

Mc&ticn vitk ll!.‘_f _‘,‘f 1)

has been over the mlephone up ta

5 o g TS

“this point.

' MR, SHUR: Well, I would

thinx t:hat at sone peint i.n tine

have ther right to take his deposition

‘  “'];; _4 !aﬁ 1 un&erutand it. he i& stationed L

wia: te the tzial.n i£ tha' Aﬁﬁ&tﬁi'

tntends to use his testimony, et

-3 S
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16

20

21

gt

22

24

25

14

15 |

17

T2l

- t&%

B Péliﬁé..éizeet

to determine what his testimony will
be and to take whatever steps are
ueeassazy'base&vupou that testiuony

LL;ﬁf;?iﬂ:or&ﬂ: emup:agerlg p:epaze ouz
‘dsfense. )

. I'm not axp:easing aay”

DU U ntent. at' thi&.; tm to ‘bear ghg, T

‘- eap0n8e o£ flylng ia M. uaxishdkn_f ,” o

for the purposes of the deposition

but at gsome time I would think that

3§lh£§;téﬁttho&f’éﬁﬁéﬁinefprior;te
trial and without having the opportunity
to take his deposition, I would think

that we:QouId have the right to make

an objection to his giving testimony

‘MR. GERMINE: Well, when we speak
of the opportunity to take his deposition,
Mr, Marishak iz not an employee of the

18tateAc£ nbw Jetsey. he's an euployee of

ﬁﬁﬁhﬂ:ﬁ!dﬂtallgﬁwetlﬂﬁatu Ewe.eaau@t

cont:al his whexeabouts insofa: as ve

obtained knowledge of his whereabouts

_the State would have the cbligstion
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15

16

17

19

and if he does priox !:;ov trial come

to this country oi rather dack to

the States for any reascn, I'm sure
.'{jiwﬁtw 901&%& wilk.iunsaiately uﬁtify ‘

u of that ﬁach and 1 win imdiata:.y

: 'Mity ;_Canael £az the defem!ant:s. |

pﬁoﬁ to tzi&l. ££ the:e
‘ umeppoxtmiey and if he gzyivoa:
-fnriéiiai and i£ﬂthér¢~is»tiﬁs prior

to trial for d’e’position_a. we will

rate 4 : avary way to make him

Wiully bring him from Puerto Rico
-télthe‘unite&~8tates.'

defendam: Fewtown, we would request

Cmmsel forxr tha plaintiff to provide

fA‘tha'-' nd&m e£ m:. nuum

: uheza ve can cmnicate vi.e:h kim

PR
W A

unless Counsel choosss ta dcﬁthiu
= airect 1y* himself so that we can
: aacaxtain what his t:avel plans are

”aaé“ w!:on ka weux& m_m thaa Sl:ates

.p:mx in any event ”and at ehat:

time, we would wish to take his

33
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14

15

16

17

20

21

1|

Bl

!aliea. aizeet

deposition if it appears indicated
at that time.
MR. GERMINZ: Wwell, I would
~filehjeet to- cananel fbr'defandants
mmnicating uith uy vitness with-

v”l.e‘g ay heinq»p:esent ox pzivy to.

a'sudhea{eonvereatioa~but,I wtxl
ondaave:~ta canhact Mr. narishak aad
d&termine what his t:avel plans are

as you have stated.

3y I might offer as a suggestion

that: per amzémsitioaa based
.ﬁgtupau;wzitteu}qneaéiensv-- X helieve
that's pzoviéed.fer'tn the :ules if
I'm not mistaken.
MR. SEUR: Yes, you're correct.

‘MR, GERMINE: Perhaps that could

particular case == I think wizk the
visual observations and the ratierx

confusinq se:ie& cffchangas that have

34
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e A W

Ton o owy -

10

11

14

15

i,DcIieoﬁ

13

stesee
written interrogatories really
wouldn't serve the purpose and this
is coampounded by the fact that if

i you do zneena‘to; use him st trial,

o then-:‘think.vefwouid Iikc to see

thnawi:n@aqgiﬁyit‘iquat.aatigegiw.

J ~l I wnul& Iika
to clazify scaething. counsel dea}t
mean.to imply that thay would object

——t—

to nz. nazishak 8 testimoay it the

hiu trou Pueztc uicu to the unlted

Stataa. do they’
MR, SHUR; UNe, I thihk.you'xe
right, Mr. Germine. That's not

necessarily the State's chligation

tten or & Iiniteé,obligation teunaka
the witness available within the

powers that the State has.

MR. GERMINE: And we will do

MR, MARTIN: I might add that

'*state‘doGSrnot}physieally-transport o

<_iw§£nk‘gke.sta'e;hasfan:dbziqa-w'””  g
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16

17

19

20

21
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i1£aa&1£ax’wit§1§n¥'eanclaaians-ct;dbsezvet19ngkdrawn

for the record, Counsel for the
plaintiff has shown the utmost

cooperation in the past in pro-

£ot iatutiticatian,which=wefva:haea discussing

previeuatyu rather than reading aqain frem the

paragraph that: t referred to earlio:. are you

other'seuxcesvfor-éil in the lagoon that you’ve
been referring to earlier?

A I have no pe:sona1 knowledge of any other

source of oil.

which Mr.
D=30, that the oil in the lagoon was apparently {rom

a number of scurces or what he meant hy‘thaté

',withwenaAqﬁosttou; counsel, with

your indulgence?
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15

16
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5 18

19|

20

21
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MR, SHUR: Of course.
MR, MARTIN: wés-anﬁ investiga~
tion made'byﬁtha'E.Pja.. to your .
?5; knewIaage,conea:n£ng such otﬁe:

eeu:ces that a:e teze:re& teria'n-aa?

- tnga3113383ﬁu~80m-th‘ﬁu

?:aQng;l xt tbe tine ehat ycu. yauzselt; nade

your 1nvest£qation. Mz. Polita, ia 1973. and made

your ebaexvations. was the State in the proc¢ess at

Q Well, was-canst:uctionaﬁndsz way?
was highway construceion-underfway?

A Righway construction had stopped across the

: atzest and i£ that's what you mean, that was

" Alright, how far from where you
thought the plant to be was this pafticﬂlar highway
construction in terms of distance?

A Thgqhiqhvay ended approximately within one

" pid you notice in paxticular any ~

mounds or plles of dirt orx Sthe::aatazial placed in

R PN
Mg il -

Politamwéikéci ' R T ST

TR

_that time of conattncting & highway 1n that vicinity? 5
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12
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14

15

16

17

19|

20

21

22
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58

Polite, &1: ect

this particular area during the course of tha
highwéy construction? A I don‘t know
what you mean by “particular mounds” aand I don't
km what yon mean hy' "placed.” A

- Q - D& yf.m ever see any mounds of dizt.
£n the axea ot the Diamdhead pIant?

7~ T

%‘w yes.
- Q. . Do you know whe:c they came from?
A o Yes, I do.

Q Can you state for us whexe that waa?
1 A _“-Ym. when we began cur investiqatien which
1} was é;#te::sd agyu&. again. Sp:uI Prevention Control,
we had‘. da:ing this period of u’.me, :eceived repoxrts
of oil £flowing across Ha:x-ison Avenue., I was told
that those mounds of dirt were placed by the New

Jexrsey D.C.T. to contrel that flow of oil aczross

Hazxison Avenue.,

" When. "ﬁbﬁ.:v_qgf'~,“'¢oa&§£. the flow of
oil,= ‘a;_zfe‘; f‘eu. 'é'&Yinj that the mounds were placed

thexe to keep the oil frzom flowing onto Harzzison

Avenue or what? A There was a duilding
. at that. time l'ocated adja-cent to the Diamondhaad
faciu.e_ ané the oil ha& 8oaehw vorked its way

zaecntly thzough that facil.tty in some way.

Q Do you know whezre the oil came from
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10

14
15

16

20

21

Eolite., ‘direct
. that you ve heen ref.errinq to?

A From the oil lake. .

q_ And aia xau actnany see thxa eil gun

pezied :atlected in the tepctts cf vazinus people

involved with the spill response.

of the Diamondhead plant? -3 Prom
where?
Q Anywhere genexally vhere the rainfall

weul& :un\. ta in that a:ea.

today or 'th-'e:iv‘»?
Q Then, 1376.

A 197672

the plant and you caal& see it used to be znmimz

towards the back of the plant, the whole plant is
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14

10

15
16 |

17

19 |

20

f""Twithiu:mwlmmlxed;yax‘a:lv.?
i

pbxfggi,axfgcg‘:‘ T }:,  P vgu.:”
piteﬁe&”sa it ran from the Dtamandhé&&wfaciltty to
genézally'a northeasterly direction. The major

flow which we were concerned with was a pazticnla:

ehanaeiJRren tke eaate:nnns& poztion<e£ ehe takc

-that cvtxflewed.e - Etewea‘ee & storn.sewet~vhiek

- f_ugat“ﬁndcanaghﬁnu:risonaAvenug'andiagroasfthg-:oad« ;

f_ sav znx* mm you say was th:Es caate:n‘ »_j
most pcrtion of the lake from the Diamendhead plant?
A ' From the Diamendhead plant?

Q . Yes, 5  _ ~‘.&, Again. it was

Trﬁ‘w closez than.the

eutazt aﬁ the !d.qhway 80 it was in that. azea. Now,.
my recollection of distances and my ahility to judge
distances are not very good, —

MR. MARTIN: Off the record.

(A dXScusaidn,took plaée off

o Are you familiar as referred to on
page 2 of D=-35 for_identificatioa 2% an inspection

conducted by Mr, Marishak on June 14, 19762

A . Yes. b { dan't knou pa:ticula:ly why Mz,

"%:uarSahakuwcs'in;the area* whethf"ha was. speeizica11y<

ﬂtheze on: nfascndheaa or seue associated‘buatness

‘which led him along Harrison Avenue, dut he brought
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10
1
12|

13| A Yes, what I found vas a hydrological chain

14
15
16

17

18 ?

19 ||

20

21

22

23 - loe&ted,ané its 1uued£ate enwizons on the:aauth

24 ||

25

 watexs as de:&ned by ths fede:al.statutas?

% A ne&‘s say T was~in~a&ved in that éetetnination.;

Poiité, direct - ' 61
back this'zepatt of oil coming from a laxge oil lake
which flowed beneath Harrison Aﬁenue b? way of
sewer pipe into a marsh area aézass the strxeet,

@ - -Is it correct that you determined that

ehis-uarsh.akea across the street constituted navigadble

géﬁa : .

Q | pid you make a similar determination
a9 to the area to the south of Harrison Avenue?
Thatuisvthe a;de.ot_Kaz:ison~Avgnge where the

Dianaadhead'plaﬁt'wasaxoeatad.-;

whiéh wefwe:e‘discuasing'thé oil and there seemed to
be various inputs f:cm-niamondhead to this lake but
they seemed to originate on its westernmost border
at the Diamondhead facility and extended in an
oa&@szig#dizoc&ion{wiﬁﬁ«aﬂ,autilﬂwftgvth£§~channel
undcxnaaeh-thé zoh@raaﬁ’the§ 1nto-ﬁhé"ﬁéxshland
acroas the gtreet,

s Alright, aze you saying that the

property on which the Diamondhead property was

seide of Ba:risen Avenue was alse navigabie vate:s as

defined by the statute? I don't undexrstand your




>ﬁ‘l .poiitgw di:ec£. - B }. o o 62
1| answer. a Yes,
2 Q Ckay. A And the reason
3 is iha law reads navigable waters of the United
& é Statea‘and\trtbatazies thezetc, Sc-lonq~as'tha:e
5 ;-wae a.hydzological chain and cantiauity ot’liquid.
6 é,thez'wanld censtttutc tho naviqable waters of the
'1’§fwu£teatstat | - “ '
8 { | e o i&w. féa,said.thig you observed or
‘ 9 | aade a co#élusiou that there was a flow tfca the
10 western side of the Diamondhead p:opezty to the =~
i B _11 imﬁ“.-.J aat eho westa:n,side. I aaid thcfweate:nmost
_‘-;f Sz ?fpeztina of the lake, you xneé. south of the .
?é_ ; B ; Bianondhoad'pzoperty; Theie seemed to be an
§ 14 | elevated iand‘to the west which I looked to find oil
é 15 aéd'r found no oil, The 0il started at about the
§ 16 location of the lagoon which we discussed ptevicusly
. 17 | where the pipe was coming cut of. That was just

: gjzyu;“;lifls'; gennxally ehe eaatezumest-uestoznnast berde: of the
: 19 lake-extended snuthetly\and ic vcnt souehezly and
20 took a sharp dogleqg to the west and continued in a
21 westerly direction. It went to the general area on
22 g the—mapa where it vorkee its way tc Barrison Avenue,

23 §‘§hc:e-we:¢ 1néicatioas’o£ buildings which we

b, 24‘f?discasseﬁ, nounds where buitdings had heen p:avieualy l

25 | which the oil had worked --
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1 Q And this was =- I‘m sorry, go ahead.
2 I don’'t mean to cut you off,
3| a Ichad 6iaappeat§é in time. I don'trknaw when
41i'cr where or huw it happened dating‘tbe whol& o
S5 } cbastzuctiou.
6 é “ vc'ij Alxight. thia vas & conclusion,that~‘_ %
'7‘;.youkuaae tn’ appxoximstely Jnnc af 197&? o : g
8 i A - Yes, sir. - e : ;‘7 A _}h'nf.
9| Q" . You éay that you determined that there
10  was no oil goiang west fzosAthovwestérlymoat portion
1 ; of the oil laker .A__ o I
2| C MR, cmm: objection. L
13'? 4 think~that’e ineorxeet.‘ That h‘ |
14 is not what the witness stated.
15 MR, SHUR: Well, I'm asking
16 him because I'm txrying to find out
17 | exactly what he was saging. I wix;.
1B 7L yiehdraw the question and ask it 7
19 | this way. | B
20 Q what conclusion did you make as to the
21 existence of oil on property located west of the most
22 westerly section of the oil lake?
23 ;éé“i;:. From the:lanﬁ that I visito&. it was elevated
‘2¢ ‘ ic the west. Diauondhead4--v We had’to get -- I
25 remember climbing over a moun¢ to get westerly and the

Polito, diiectA




et -—-t’ ?, mf: ~J i ffi;,,;,-."f

' !oute., dairect
l; ciI_lake-a:iginata& - 300ued'tc,uziqiupte in this
2 | general area of the lagoon, proéeede&-in a soutlh «=-
3| Southexly diteetion. made a»dogleg‘ta the west, headed

3 uozth,.and nnder~xa:zisnn avenue.

”’~Qﬁl ﬂid-you mako any eonciusiou at that .

- S S

. time as eowhqw'the:o&;,lake=1tselt‘had been formed?

3 ' :
&;t f;;eg;él' nid'yna have the oppcztuai:y to conduct
’ 9| any b.ozinéia o: any other tests of Diamondhead pzoperty
10| or any property located to the west cof the Diamondhead
gg ;  A 11; pzopczty? g-‘,,;;-”a  no. si:..
el 1 S :

’”‘é%7e[ &!xight. what. you're saying‘then is thatf
13| your ecnelusioas vers draws from your visuai ‘
14 | inspection as to where oil was located?

1IS| A I have to keep coming back tc the fact that

PENGAP €O.. BAYONNE. W.J. 07002

16 | the actione that I was involved with at that time

wezre not directed against Diamondhead, they were

“j:;f%f}?~:?dizeﬂtca agalnse keoping that il £:nn.the asvigahle

19 . vaters of the United States and as long as there

20 | wzs a hydrological chain, my actions were remedial

21 in nature to :each that oil and atop:it from reaching

22 ; n&vigable waters of tho United States and cleaning up
W = :-chosc eils:vhidh hac.:eaeha& the<navigable~wate:s ot |

24 | ghe !m.itad Statcs.

25 Q HSow many times were you actually at the




1l plant if you cau reca11? A *76, 1 don't
2| recall, |
3 Q _ Bnt.you saf»up until the present date
, 4‘E yoaahave‘hadwx,ccntinning inte:cst in thc«events &t ol
5 that area. UK Yess up until te&ay and
6 cﬂntinuing entii tomorrow the:eatte:. A
7 t o Q !':au mw af 1976‘ nntil &wtenbar of
8%: 191?. can.yau state tc: us. if po&sible. hcw'aany
9 times:you were at the plant? |
10{ A No, eir, I can't,
; mj Qﬂ\‘_. wWould yon say that it was more than
; 12 ? tivexgé 1oasrthan f&ve? ;_;f‘;§§l7ff¥?"""
; 13 A  A ?ivc wonld be a gceé uudbc:.-
§ 14 Q Now, generally, do you recall whether
g 15| or not any one of these particular visits was
5 16 pzamptéd by a particular incident or was it in the
17 ordina:y course of a continuing inveatigaticn?
LB £ The vzazt.anscnne_ZS” r on and eround that.
19 h date:uas p:ompted and T deu‘t”ieeall whethet T had
20 been there before, in reaponse to a oil spill in
; 21 violation of 311-8-3,
) 22 Q Do you recall where this oil spill
3 i\wn§ Io¢a£ed?C A . Yes, I do. |
2] " @ cam you tell us, please
25 A Yes, it was located on a channel which led
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Cs gl

k¢ niamondhead property or any of the actlvities that
10| were occurring thexe? A At that time?
g N At that time. A
__‘2:f£:} : L el e e
B| A g, nota that time.
1 ‘Qv Since that time, have thexe been any
15 particulaxr spills that have caused you to conduct
16 a# inveatigation? A Yes, sir.
17 q, Can you tell ua exactly the date if
;"yau can zoeaxiiwhna that next inei&enb eecuxxed? .k
19| A Ybs. aif.: on Octobet 1. ot’thi; year. Hz.. |
20 »ved Rubel who is now chief of tha Emergency Respcnse
21 branch or prior to Qctobex i received a requeset fiom
22 : eux'enfo:eznent diviaion to eur :aview of Diamondhead
§£; :ne££n£a¢ ecmyan$ in this centtnning s.n.c,c. %¥1__,

24 |f

25

: Polito, di:eet S | .  I J&GI
from the—weatezly poztion of this eil lake whichk

: ttihutariea thexete¢ﬁ3

5_that pzoaptedfyau ta anke an~invesaigaeion at the -

went inte a catch basin underneath the road into

the navigable.vatezs of the United States or

_Q?A xe“thio the sane chaanel.yo& teta:te&

xnvestiqation fn an attempt to hxinc the fncillty inté

compliance. At that date, on July 18, I visited the
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. Pelito, direct
I ? niaanndhoa&fplaﬁt and for the purposes ¢f -= Excuse

2| me, en July 18, 1979, I, in response tc a request of

35 P:ed Rubel, I vinited<the niaanudheaﬁ Oil and

ffgg*g'g‘uavf:ezs,rinepaxtuaae"of‘ani:ennental

3'E.2teecct£aa&§n$via£oa eznwate: Reacu:cea.,‘j
E | MR, MARTIN: May I inter:npt.

10 . Mr. Polito? Azxe you reading from

. & document?

mwms: Y@‘& I'n

go ng tufgive ax. Shut thia documant._

14 || MR, MARTIN: could you
15 identify it, please?
16 , THE WITHRESS: It's a memo

17 | fxom me to Mr. Fred Rubel dated

19 F o Mﬁ.:"HR;LSHﬁRs May I have this

20 v marked, please?

21 (The veport referred to

2 ;;;3 ... sbove was received and marked

24  reporter.)
25 _ | Q  Mr. Polito, are you familiar with an
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Sl

19

10

1B
14

15

16

17

20

21

24 ||

25

Pollto. direct o - s

investigation and repazt preparad for June 14, 1976,
from your own personal recollection?

A I believe thee:eie:ence is too vague for me

to ansven eithet yes az ne.

o

Qz' I show»yon what'sﬁbeem marked D~91

:e:‘identﬁzicatien_aad ask it yow eau,zdentify the

dbeunnnt. pIe e?i “yﬁxi !bs. thts'ia ‘an
0&1 aud xazazdnas 8ubatance ?elephane-nollution
Repoxt. It's signed by me with my signature and a

report at four p.m.

: .__0 m.uhat datae?

#. £ On.6/15/7G:&- t:wasxgiveuxaboue leach&tc‘aut-u»
side thq Uianandheaa oil coapany. ' | :
Q ' What do you mean at the time that you
prepared the memo as far as "outside the Diamondhead
property*? A In the vicinity of the

Diamondhead plant, of what we call Ieachate.

‘ Can&yow hziefly'dcserihe vuaz you»neam
by“;i;;éﬂ;ée.‘ : ’  "4 A Le&ehata is a.ve:y
vague term meaning that everything we can't really
qualify except .for aomethinQ'that.is}leaching: we

voxy Looselz use the woxd.

you pzepa:a& this zaport as to what was leaéhing

from the preperty or ontside:thn.property?
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POlito, direct

1 | A It was :epértad‘that.it was oi!.
2 . Qe and was a.determinatioa made as toc
3 || what the souxrce of ﬁhat oil was at the tige'ycu
4 é-pzapazed'thit.repert?: I T .  My recollection |
6l . MR. GHRISE: ror the -
'1JE_TV' ~H§§£§escs at‘elariticatian, haa the E
&L ' wﬁgnssa»testitied that he, inteact. T
o 9 % prepared this? |
. 16 THE WITNESS: Yes.
Z 11 9 Gouahead. Ak Would you
; 24 :apeae the‘qnestton. ' — | D |
: By .. ‘MR. SHUR: Would you be -
g 14 | kind encugh to read it back.
g 15 | | (The regquested poxrtion
t 16 was read back,by the reporterx,)
17§ a I'm not clear if i xeached any conclusion at

;st, éein§fba§§~to:you: £es££§ony
20 gazrliex abgnt your viaual abaézvations of thias pipe
21 | ¢hat .you have desér;bed as being locatéd ia a lagooen
22| and discha:ging what jou would observe to de oily

; Z?éﬁaubstanecaakuanlth&a‘on‘yaux June 25 197& iaapoetiou?

5 I A
E 2#fa = r bolisve—so.
25 | Q Did you make an analysis, a cheamical
a N F’ -
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. Polito, direct | 1w,

' analysis of what you saw at that tine?

| materisl coneaiae& s eeztain quanttty~ot oil and

then a subseqnont saapxa wad taken.upon oy :equeat

A They toock a samplé with E.P.A. people'being
| o Qf. T ﬁntdiéﬁﬁ(;;;-£$$é be;#§rd§n¢ yéukael£é 
A I don't reccllect,

Q piad you actually see the report itself

A Yes, ¢ hete were two analysaes performed, one

of which was run by persoannel of the Diamondhead

611 anﬁ ueiinxng cnupany'iu which they told ua this o

hykpotnaunoxrvhe»uata~thsuAanaet uy*supotvisien and
h:eught,to the saiseu Iaboratory and a dheuiea!
analysis was made. |

Q wé:e'bcth»theseAanalysesymade at the
same time? A Ne, they were not.

V"E;;eifJf fo rea.knaw when the:anatysea nade

by the niaunndhea& peoplefwexe<aade? ' |
A Yee, almost 1maed1a;e1y.

Q tn other words, they actually physically

took a sample at that time?

that was p:epaxcd,hy the Biamondhead.peeyle?

!he‘azansndhcaé peayle vezbally told us.

conlt know'tha& thcy p:epazca au:itten :apazt.

Q De Y°u Xnow appr&imatsely when they
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Polito, direct | o 7t
advised you at\ehé«:eaults of that analysis?
A Yes, within a few minutes after us having

ths'oil»sanple.

o »GE,;..;&‘: T tw ainutes aftex?
a !hs. du:ing discussion of the material is my
:ecotlection.

‘ ~~§ ﬁiéhthey expxain or giva‘any indication

ta you as ec ahat type of test was used to aake;tha .
cenclusion thsﬁ appxoximately ten pezcent was oil?

A I think that's nct a proper guestion far this
:eaacna ‘They knew their product on their facility

aué.they*knew'that ehey‘wore aealtng wiﬁh\ail or

they wewu:dealtngawith-soue5ethe: substance and, in

fact, they knew they-weze-déaling with oll so they
knew it was.oil, The test that they ran was not to
qualitatively prove it was oil but somehow quantitate
the amount of oil in this particular mixture.

Q ~‘f Gan xew-teil us who explained to you

Ahaw and what was eoncludeé £zoa thia particular test?

A I beliave two Dneodle ware oresanz that fimne
and I would_have'tq refé: to all the documents I
have but two naues délcome-fareaost in my mind: a Mr.
30#5?£§1g;;an§<aux. Shinkata.

e ~ﬂn¢fthny verbally reported to you -

the reaultsa of thelr tas%?
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Bl from the lagooas which became cbvious te de was. going R

Bt

votite, direct
A Bither one- or the other or an‘othei person
under their direction, ﬁes; Sif-

Q@ . And what action». édid you takae, if ani'a

based mu eh.is zepo:t th&t thear u&e te you?

A I took actions heforu !:hey mda eus zepozk» -

to me, .

k S and what; weza thes&: actim‘!
A m investiqating the sptll of oil vhich I
had no knowledge wasg coaing £rom Dimm&head. It

was coming from the leke and we were making a

xecomisnanee; ut thc axea. ualkinq alang the weatez}.y: -

e

aid& of n:lamndhea& an& I, netieed tkta eiz cnachazgiug

to the oil lake in its contzibuting form, the head
Qaters to this oil lake,
Q How, you say the lagoon was on the

westexrly side of the Dizmoncdhead property?

Okay. " s A 'Ehe Iaqm was
to the south and posaidbly a ‘little to the west.
when I say “west,” maybe ten feet, maybe directly

back, mybe not vest at au. Okay? I saw the oil.

I vm so thc ofﬁeo an& x aa&& te :he peopl&. T wam

Hh

Iiko to apeak to the persau 1n chazge.

Mahler, at that time, identified himself as the person

wmer“!, was wan:inq on the westulw aide. N

I?Believe Ht.
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~ Polito, direct

- you? .. A Mr, Mshler firat denied that such |

- S BN

. valve off azjsonoona.will go to j&fl, . At that pciat.

| éﬁ  . what d4ia they‘teli you?
2 Thevy told me that :they were using that lageon

24 ||

in cﬂu:ge{an&ftold him that I had obsezved a discharge
of o0il to the oil lake, |

g pid Mr. Mahler offer any explanation to

a valvo~waa epencd.

,g,ﬁ Dié you show him the pazeicuxst valva
that rau:wexerzeterrine ta?
A s:, Mahler was difficult and qave me no
response, At that point, being the on-scene |
cooxdinater and deing in pewer to eaforce the laws

pe:ocu<:espenstbla for tka»facility or shnttthat

I 4id achieve a response., Mr. Mahler and his
asgsociate went back and shut the valveloff.
Q ~ Did they explain to you what the valve

was used for or give any explanation of what it was?

to separate oil and water and they told me that they
wvere 1ﬁstzuc§eé ec‘doithat bf the State of Few Jersey,
a pexsan f:ou;tho‘State of Hew Ja:sey.

: Q%T7 nL&-ehay tell you who?

A Yes, they did say Htthaille gave them
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Polito, direct
permission.
MR, MARTIN: PFPeA-I-L-L-E,

Q - How many lagoons were there in that

:S;vxcmwr . T don’t remember. I think

I stated thae before.

Q@ were thﬁ:e m:em five, moxre than

ten? jﬂ'-"ﬁf"f'. Again. I seem to hit on certain
oumbers. .. t.et's say about ﬁ.ve.

Q Were they all in close proximity to

one anothar? A Yes, they were,
G | And again, I may have asked you this

eaxnet but vaﬁ“w éoeeznination made specifically
as to on whosea property the lagoons waere loeated? “
A b 4 think I went over by the actions of Mr.
Aahler. I was given every indication that that.was
piamondhead property,

- Q Did you notice whethe: cr aot any of

Iaeations that you observed Bad ptpcs

i

A No.

Q You didn't make that observation or
there weren't ==, A I didn't aake the

ahaeméﬁi_au;w It's not improbadle that those pipes
d4id exist, |

Q ’ B3ut you didn't actually make the

- 74




Pelite, &irect
1| detexmination? A Bo, there were pipes

2|l in and out of the whole area.

3 G Were thg'y metai; pipes? How were» they
4| comstructed? - . & PR 3 don't recall, six.
5 : @ - xw ahmw tha one pi.ya in paxticulax

:N6~ 3 that you obomedtr uu that a meul ytpe?

P ;uf aw¢ued 50 ay zemmbzanc@ s neeat pipe U

o - & wieh a valve ea ehe ead.. |

| ’ 91 Q; '-'A Did you aver meet with Mr, ¥cCome of -
10 | the New Jersey _nep'utment of Environmental Protection?

; 11 a _OB. T kmow M. McCode.. |

12 - q; _ Mé geu;ﬁmz uot hin in the con'ccxt

_13' Ejot your hvestigati’on. 'ef; t&e aiaa_ondhead. plant?
14| a Let me say this: Most probably I made inquiry

15 | into Mr. Mahler‘'s assertiom that the State of New

PENGAD €Q.. BAYONNE, N.J. 07002 -

16 Jersey gave him permission to discharge oil ocut of
17 | this valve and whether I met with him perscaally oz

184 talheﬁ vlth h_‘ga an. the ealephone oF t&lked with ur.
19 ||

raiue on tha telephoae but p 4 do rmmbet talkinq to

everyone about that,

21 o Did you ever discuss with him instructions

22 | that may or may mot. hava been givan by Mr. McCone as

23 |l eo. mtmctinq & lamu on th __ptopa:tg ta hma

a

24 :aiavatex or othez zm-ofi Ij.quida on the p:age:ty?

%5 MR. GERMINZ: Objection. The




. EQRM 1045

PENGAD CO.. BAYONNE, N.J. Q700%

0

10

11

14

15

16

17

18 ||

19 |

20

21

ot ||

® = S »n H

Ez%

Falzécu &irééélu M
witnsss~has=testizieé'hhat»the-subject
of the discussion was discharges from
the lagoon. I think it's misleading
as zaz aa snggest&nq that thexe.vas

a8 Giscnssion-of construection.
e !R. sznna well. I don't
tﬁiak.thu -1zneas linited himself
E ea the<snhject of diacnssians. He
ai& say one of the»subjecta of the
discussion was what you've héen
- refexxing to, Mr., Germine, but I
ithihk«ihafqnﬁatienAia;nct;nialéaéidgcf
WR. GERMINE: well, T cam
see the discussion of whether or not
to construct the lagcén. I have no
"~ objection to that but the way the
question was posed, I believe its
" something he never safd. *
| MR, SHUR: I'm asking the
wiﬁneas wiaether or act he sver had a

discussion with Mr McCone as to how

or wvhether ox nct to censtxuct a

1a¢aen on~eha=p:opeztg~£ot the.purposos‘

| ef’collecting any Itquid uatexi&ls on

the propexzty.
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; Polito, direct B 17
) 1y ' MR, GERMINE: I have no
-2 sbjection to that.
3 a You rephzased it to the future tense, "to

44 caast’:ﬁcﬁ"‘.ié; tfe" aian‘t discuss anything to coastruct.
5 cextain things had been constructed on the property.
6| we a:m not diams the constmccian. -

s..,_

T e Al:ighﬁ. ‘a1 you netice any other olly |

8 P uqnids coming off th& Diamondhead property at any

. 9| other time other than this one particularx incident?
10 a Oh, yes, sir.
: 11 | e And can you tell us when that occurred?

12 A - m ts suu ecmriaq. sir. -

18 coe gtk T Bow ahoet’ iat the context of 19762
14 pia you go back in 1976 aftex your inspection on

15| June 25 and make any observations of ecil coming from

. PENGAD CO., BAYONNE, N.J. 07003

16 the property? A Coming f£rom the

. 17

19

property?

Jl ‘ xc ‘'would be’

ditfxculﬁ for ae to say becauae the coant:uctian of
20 the highway 280 proceeded, At some time aiance taen,
21| t gon't recall the dates, don't know the dates, I
i 22 ~ never really made -- After that time, viaited them.
{! 2 ana we: tme& m tci'.ian over f.e our enia:ment

- 24 | people and that was then Ln the p:cceas an& I don't

know that I then went out and continuously ==
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1B saw a letter cz‘kncwaotfa,cenvezsatten,thaﬁfb;é. 4

14| might. |

15 Q alziqht,<whétrdidvyou. yourself; do

16 | after ynu observed the pipe in the lagoon that you've

17 | veen referring to and spcke to Mr. Mahler? what
B n} upmaa;‘ﬁonr What ew m da in tupease? o ; SN
»1? i A well, cn:tain«thiuga were happening simnltaneonsa
20 | 1y,

21 Q What were they? ' a I

22

S S Les
3

ou: actica@and then~we a:e»auppoxtive-ot ou: legal

- of theam, . .

axa 1uvestigate H:. Mahle:'a asaezticn that he had

Pu!it;;yéirect‘f o _“" T ' | e
2 - mxi_, Mr. Polito, wh?.atu did you do

along with:the-anfercement people 28 far as keeping

up,wifh:the incidents that you've been referxring

. We tuxu;our<:epozts~ta oux legaz

saetﬁeﬁ{andwthen-au fielé 1nvest1g&to:s. that eaaaas

In:othet words, you.wera kncwxodgedble
as to vhat activities ware undertaken by the enforce-

ment branch? A Ko, I'm not, not all

. - Bome of themz . - . A . xE T .Li|
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- Polito, direct ' X - R 1%

1 Mz. Mahler Dy written wmemorandum dated July 2nd of

2 what @ was told by the State of New Jersey and that

3 they 'eoid me that y-ou"ve been 6:dezed-, by the State
4 i of an~aezsey-tc-ceasa this and'ans-othe: éiachatge
5 onto tha lands of New Jersey.
6 | o Qf Did you: rzite any leete:s ts the
T{ ninuendhca&:plaut ea~a¢w£sevehea of 2&;& aeerninationft
| 8| A Yes, I aid. | L
. 9 ) -‘ Q "~ And 4did you make any éeterminatian as

10| to the responsidility of the owner of the property

. FORM 2046

1y om wlnch the oil I.aka i.tself was Iacated‘?

2 a res. s&:. _ _
1B = - @i And do you know who the waer of that
14 property was? A I was told it was the

15 State of FMew Jersey. -

PENGAD CO., BAYONNE, N.b, Q200%

16 Q- Do you know who told you that?
. 17 | A I believe it was common knowledge.
B m vhnﬁ aee:kcna did ymz take £n that

I vain? R A r !.ock sctioas againat stcppinq
20 the oil from leaving that property outside of any

T 21 other actions which ouz legal 4people- aight have taken

22| pursuant, I'm almost sure and I have not documented

23 || mg ahat z nada phenae« eans te thn saate ef Rew

24 |t Jersey adviaingt them of thsi: zesponsibuitics an&

25| since the oil was coming off their land, I personally
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polito, direct . ' 8o

1 | held them immediately accountable acecoxding to a
2| standard operating procedure where I take action
3 aquinst.the oil, If the State of New Jersey had
¢A{ thi:dépa:€y~iiabilitg;’tﬁeg?shaui&»take tgzs up ag
5 a Qattet”éfta: theatact;'ufhinvis*ny eémucnsaethéa
y3 ;‘ ~¢j£%;é??if"W011. tho ﬁischarqes.that yeu'va been‘u'~‘J
A& ; denexibine couing from the State 9zoperty'- i
el MR. GERMINE: Objection.
10 There were no statements as to
oy 4}5”;diaaharg&af£:ou the State property.
a2 ot i um, swORE mn. I'11 wumzaw
,ngg‘n,ﬁgi’ehefquostian' Wnuid%you-:eaéihsck-‘f‘
14 Mr. Polif's answexr to my last questionm,
15 please?
16 '(Tha requested portion was xsa&
17 : - back by the zepo:ter.)
18 % g ﬂ Hx«~?olit0‘ as to:&hs cil that you: t
19| doac:fbed as eoaing off the State land, 4id you
20 | coozdinate any activities with the 3tatz of Hew
21 || yersey as far as céaaing that flow or did you assume
22 | sole respomsibility for causing the end of that
Td phm? L=y ¥e made comtact: with both
24 | gew Jexaey D.0.T. and New Je:aéy D.E.P,
25 o] And what was done in zespenge-ta that?
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roiito,'diteét' ‘ - o - 81
A cartain things were done by the State of

D.C.P. in certain areas that were able to stop the
oil and I believe that they eventually rounded that
oil up.. R o
| .Q; ._ Uba anythiug else done in particular

ehat yan knnw e! ethnx than this aounding process?

P wcn. z alcaae& the ofl that had reached

ths nsvigable watexs of the United Statan undox the
311-K fund of the 92-500. |

Q That's the Spill Compensation Fund
that'a p:evidaa foz by the»fedexal statutes?
A; !is. z be!teva thsréncuuant is = 1It's all :
& pcxxuzion :eyo:t and T == - A statement hexre which
was written by me as Attorney Gluckstern delivers
leqdl notice to New Jerssy Secretary of State and
KNew Jersey Commissioner of BQO.T. putsﬁant to

40:C.P.R.,y Pazt 1510, Annex B, Sections 1802 and

Sbw. 1t's au: - IE's ay political observa~
tion that governments, state and federal, azxe
p:eveated t:om immediate action in instances where

they kave di:ect inte:cst hecause of znnding

:oquizanantaw,»?hazatata. ::have the aost Lnnaﬁiate

‘£una£ng &vailahlo-and'r inststute aetion :atbet than

wait hecanse:we—havo an emergency.
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Polito, direct | S - 82

I ) MR. MARTIN: Excuseo me,

2 Mr, Polito. You were reading from
3 a docﬁaent. Could you idéuti:y

4 % , :;’tha& for ue, please?

5| | THR WITNRSS: Yes, this is
6: | :_'c aalxnticn xeport wtittan:by me,

7 Ejv"'ﬂii ttgned hese hnt June 24. 1978..

&1 ; These are pol-reps that are
2 commonly issued to document a
10 pollutinu‘incident.'

11 . . | HR. HARTIB; June 247

: FORM 2040

2| 0 oEE witmESs: 1976, .

B . . @ Is that it, a-eoviief it?
14| a Yos.

15 ) {A discussion took place

PENGAD CO., BAYONNE, M. 07001

16 off the record,)
17 MR. MARTIN: Can I interject

B m quuuon vhue you'ze looking

20 : MR, SHUR: Please'do.

2 " MR, MARTIN: Mr. Shur asked you

) 22 | | it‘yenaﬂad eoataet&é‘thexxaw Jersey
23 | R Department of rrmpexuuea. and you
26 || Sétjanﬂwered.‘fhs* cancurnine'tha oil that
25 you'ad been talking about. Did you




B : ~ Polito, direct | a3

I contact the Town of Xearny?
2 : THE WITHESS: Eé. sir.
3 | ' MR, MARTIN: Axe you aware
4|l that the Town of Kearany owned land
5 " , contiguous to the New Jersey Departe-
6 || | ment of Transportation in the vicinity
7|t " of the ofl lake?
8 I THE un'm.es Ko, sir.
9 | MR. MARTIN: Not to this day
‘Z 10 you're not aware?
' 11 | THE WITNESS: No, sir,
; 12 o | MR, MARTIE: I'm talking about
13| 1976, |
§ 14 THE WITNESS: No, I'm ltill
15 not, | |
: 16 MR, MARTIN: . Okay, Qs'll
. 17 come to that,
; s WR, SHUR; Off the record.
} | 9|l {A @iscussion tock b-lacc off
20 the record,)
21 Q Alright, back on the record., Iow,

Ny

22 at the plant, Mr. Pouto. did you have the opportunity

23| te Bnke aa: Lnspection of the process that wae being

ama

7
1

2 eonductec at the plant? ‘ A Bo, ai:.

25| we had certain research zepetts that were done when
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Feuto. direct 84
cil pollution started to hit the<£ozeuost and one of
the facilities that was identified in the report which
I can't give you because I don't remember it, did
ase\ua tho :e«a-:nztntng preeess ef niauon&head.

That vould be the euly process :lwvesti.gauoa.

e al:ight. .ia it correct that earliexr
yeu statea that Py am!s was nkeu by yoa:selz of
the 11qn£& that you observed in the laqoou and taken
to an B‘P.A. Iahozatozy? A No, air,

I never adidfx took the sample myself, It was under

-
‘fffiéégj;f éﬁn@énogotbe aia fe?

A Yes, - _

| Q Are you familiar with the results of
that particular sample? A Yes, I
am. |

o] Can you tell us what the results were?

&3_ i !yut the<o£1 that was bezng—dischazged fxom

that Inmu waa. in !act. cn..

Q And what percentage of.thevfluid was
oil if you can state for us?
A x would have to look at the laboaratory report,

Qw .-; m whnt aeuen d.té You take at. that

ey

point a!tex yw leazued“ the :eaults of that paxtieulax

report? A I would@ have to look at the
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Polite, direct - ﬁ 8%

chronology of documents to find ocut, If you have a
docuaa#t that you're referring to to assist me,
T can look at it. |
MR, SHUR: Let me have this
ﬂasknd then, pleaae.
c& uaaunm dated 7/2/7&
B ‘:mw téeaivea and mzkcd 292 for
~ “f.éutiﬁeatiou by the :egcztex.)
(A discussion took 9lace
off the record.,)
@kartenaa was takaa fn: |
:;flaack ¥ e SRR
| . WR. SHUR: Alzight, let's
go on the recerd. Would you rxead
haek ay last question ahd'answex
before we broke, please?

(!he:rwqueated'poztion

L f,.”" rea& baek BY uf‘ ‘mﬁ”'l
R (& diacnss&an ook placﬂ
off the record.)

Q Alright, Mr. Polito, I show you what

i hat-benn natka& a—&z £ax'£denti£1eatian and I ask

‘ yuu;ee:g&qate<£d¢nt££y'thaz tunrpcge decument.it you -

can, pleaae. "R te's & letter written by

|| Azthur Gevits, Hazardous Substance Spill Response
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A _ Yes.

12

13 |F

' pnhltc.lan~92-sco au&<augqest he coatact his attg:ney}

23 ; haa ae ehe p&aut? what wag his fanetion? pid he

Polito, dfrect
officer, written to me dated July 2, 1978.

123 Have you a2een that particular letterx

before? A Yes, I have,

.asj,; ani'ycu“:ecetvcd a eopy of the Iettct

vhen it was u:itteu ox eho:txg ehexoatte:?

i Gr.oandhylaoking at that particular m.
dﬁée it zéfinsh-yau:‘:eéoileceicnﬂas to the eventél |
that occurred &urinqlfour inspection,on-aune 25; 19767
A Yes,

Q Row, after having ratreshed your
:eeullectloa by‘taading n—sz. ‘can ycu tell us what
actican>vaAtcek subsequent to»yuuz taking or hgving
someone take an analysis of thesliquid.thatAyou~sawf
eaanatingiftcm‘the pipa-;hat you've described oaxlie??
A on July 2, 1976, I directed a letter to Mx.

Robert Mahler of the Diamendhead 04l Refining Company

5 w,g x

and alsec an E.?.A. attorney to discuss the liability
aspects of the law,

Q Do you know whatvcapacity Mr., Mahler

explain thnt te yca? EEE hl L nb. cnly by the

wvords when I asked who was in charge, he identified
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3 vantt vﬁleh h a 'mﬂ“ P“““- ;i, —

Polito, direct T - : 8‘7‘
himself as being in charge,
s} And did you, atA that time -- Strike
that quest.'seé. . | _
' Wae that the f{rst time that you had writtem |
to neuon'e" at Diamondhead, thtaapareicml’az ietter N

of -Tulg 2, _1976. canca:aing vzolationa of imo faaazal :

R

Muchuca ata :ates? AT : believe it was .
the first em thae. I put them on dixeet notification |
of ehe possibility of violation of federal law.

Q Bi-& you give hinm any. advicg as to a
method to allevatate tha condition thae m ware
mlata&ug o£ at t!mt ttne?

A !‘ betieve people on ay staff as indicatcd in
a letter dated August 2,_. 1976, vcittea by A-rt.hfdr
Gevitz to me in which he narrates -~ Composes a
log of h-ik action and ‘tepoxtm how he subsequently

vtniteﬁ the si.te wi.f.h a Mx. Hct:one and the actions

N - y'& Pt
.....

'mt !t. uccam a&v&cod a:. nahlet.

Q  But as far as you pezaanally. did you

make any auggestions or was it that your staff did

make any suggestioas? a Except that

he sheulﬁ cantem to au appucable tedazal 3.!.9.2.8.

-Q“- And you uaatiened that n.v.n.z.s. pemt

at the time of your l.etter to Mr. Mahler or was it at
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lven.to. direct

that time that you were actually naking your
inspection that You advised him of that?

A Again. ay best recollection, I would have to
:evi.ov ny ecmentz. ! think theze were twe .mly )
2né aems and r ehink thexe nighh have been onc ethé:.

qu.: AQain. this memo that you've zetezred

te, it’s one thaz yc:t 2ece£ve&. Is that mrect?

A aaA:uua 25. : recozded~a ccnvc:satioa with

nr. Hahlet of the ¥.P,D.B,S, permit and he advised

me he had none., HRis statement was:that his facility
was tetally-sel!-eontained. |

’ﬂfdgii age ycaA:eaaxnc from a nana?

A A memo x’wrote to Richa:d Baka: dnted.aune
25, 1976,
Q Do you recall personally the substance

of that conversation with My, Mahler?

A Only 23 recordsd to ame dy reading the memo.

s g VQIQZYQG-eaplazuzto hiu at ﬁhat,tina if
yos.ean rec;ll tﬁo reason xez'yonx feelinq thae the
federal government should bde involved oz}waa involved
at that time in response to Mr., Mahler's statement
that ehe§£ac£11ty was self-contained?

A well. yos, x ﬁdh't believe it -~ that

ststauﬁntfbecauae of‘nr dbservatiens that Lt was not

self-contained.
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Polite, direct

T

Q And how 4id you or vhatiaiazyen use
to make your conclusion that the plant was nct self-

contained? A - wWell, as tetlecte& as

Clazk Prica'e ‘memo and even my own cbsemucn up to

this day that. it's a vexy old facuity, the hme-

keepinq is vexy baé, and the aanaganent was ezt:enely

mzt was Poor “and ls peox. : o ':-‘if.;-_.i S At

MR, uxar:sz At thia pnint,
I‘ubulawiike to enter a continuing
objection.to 8 remark made bf Mr.
Polito now om at Iaast two oceasionl.' |

Qif!ho fi:s& tine-pxiar to tha Iunea |
b30314 uxi«PQXitq1su£¢ soaethtng‘
1ike, °These things are still
ocecurring” and the remark that Mr.
Polito just made, z‘bglieve; is not
respdnsiva to the question and the

fhtuct& whiah cgansex fc: tho suw aezaer
napartaeaz ot‘rtanapoztatiou will |
readily stipulate to, I believe,
are that there is no re~refining
epexation.going on at tha'p:emises
,»nav=ané has nat hean,linec‘nay'cf .
1!78.- ?hera is no intaka of‘wasts o

oils which was the former business
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volite, &izec&

I;f of the auners\et thia praparty. That
2 bBusiness has been totally eliminated
3| " and there is no output of sludge which

4 ?‘ - - has heen aiscnaaed 1n aa:lier

5 E »,'A.‘.?Aamaittcua. 16 m s zaeiu:y which

6 % . { essentially is aet apo:atinq except

-;3?' 7£o§?a etnning upe:n&ieu aﬁ te—eazte&ifg:.’

® o

vi!gin‘otl en& to hava sr. Poli&e B

9 | sayAit is 'atili cccnrrinq.‘ 4 ihink‘k
10 uq~:eal!y'have*to ask him to make 2
: 11 | } diatinction from the operation that

Ca '4:';1:” omzng ta nn sad what he saw—j-ix:; |

g 1 | o ;!' MR, Gtﬁaxug&"i»would like to
i 15 3ay th#e While:we zaeaqn1ze and axe
: 16  willing to stipulate that the re-

17 |} _ refining operatien of Diamondhead

o et

18 E'~u¥j%fi°*x tacil&tyfau&146z‘sh:t£scn.kvenna .

19 [k ".'A '4$a ccasc'on,er dhauﬁ nay of 1373. du&

20 4o the fact that the illegal dischaxges

g 21 | ‘from that facillity were stopped by the
22 || Department of Environmental Protection

e

z 7,-;1-aa¢ tnat faa&lity eonl& nnt cenﬁinne |
2 such fllegal

2] e epQ:ate wieheu&

25 : Adischarges and nonetheless, the presence
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Polito, direct
ot-sccuaplateé quantities of oil that
were spilled and accumulated on the
faclility g:ou;és during the periocd

: e:fﬁ#naf§han»the plant,was £n;ace£veV:
xeéietining»opezatioﬁacentinue to

£low off of thc~pxepe:ty and 1ato-the

uueizwfof the vnited States and,intc :
f,tﬁ#:watex&~o£ the State of New Jersey
'an§5in.that :eqard; as Counsel for

D.0.Ts, I £find zihe. zemazks of Mr,

BN .

Pal;to,unchjectienahle'and altoqethez

) :oiev;nt for this lawsnie. .

~_l =, . MR, WARTIN: Well, the objection
will continue an&-glso Counsel's remarks
that illegal discharges were stopped by
actiéas of the D.BE.P,., we will accept
Caunsel‘sA:emaxk& that the epéiationa
uexo~stoyped bg‘aetlons of the n‘n.r,:z
bat ve>w£11 not accept his remarks
that there wexe illegal discharges
becaunse tastimony of representatives
of various owners is directly to the
ccn::arg~and thin iw a aatter that 5'

: wiII bex:ssolved in a Court of Iaw as |

Counsel recognizes. The other pa:e of
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polzta, aixact ‘ 92

1) the continuing objection that there
2 is a continuation of a flow i3 so
3 at odds with the facts that I will
4 ~  have to underline the‘eont_in#inq
5 | objection agaix':fin'that there iza.
6 . mo te-rcﬁ.ni.nq ogerations -at all
§ 7 - | ~”é":.:au@ have net beaa since nay ef’ 1973
8 r and we, as of this ammem:.. at this
. 9\ table, 4o not have any hard evidence,
] 10 not even in memdtandum, as to what is
; Iy being cmlaiue& of by the E.P.A, a8
,s, 12 - .' g -af :et:-mt tinea. So. I tespecttuny ’
; B say that we shouldn't even/ talking
§» 14| in terms of something that is
§ 15 allegedly ongoing when all at the
: 16 table know the opeza'tion is totally.
' 17 different fzoé the time when Mr.
| 18 “,i ' sknri.a aaking qﬁcgi.{'o'ng which is
vl e7s. -
20 ¥R. GERMINS: well, I caa
L 21 ‘only say that I would agree with
22 1, | Counsel's cbservations that these
z . . uetus wi.IL ha settlaﬁ in due wurse
24 iu a Com:t of law,l‘ That the dischazge
25 of contaminated run~off is a problem
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Polite, direct
which is very much germane to this
jlawauit and it is one which the
Department a: Transportation sees
a& ¢ continuing problem ==
MR. MARTIN: Alright, if

wo're talking about rainwater run-—

'aﬁtgvﬁiue; "I just wish Rr. Polito -

woul&lﬁake<that as paxt of ﬁia
atgtenent rather than and I may
apologize to him if I'm wrong, but
the implication seems to be that
ttﬁs;thq~aane~k£h&Aéidtschazgoa
that he saw or ho said he saw some
years ago. If we're talkiang about
rainwater run-off, beautiful. Ve
would appreciate the clarification.,

MR, GERMINE: well, Counsel
has thauapporthnxty-to-seck,anchv'
ciaiificationﬁin regaxds to the:
testimony.

¥R. SHUR: Just one objection
as to Counsel's usg of the term

'éiachax@em'~

Q. Kow, Mr. Polito, auhséqﬁeat.té'youz

93

investigation and making your conclusions based upon
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Polito, direct | | - 94
your inveatigation on June 25, 1376, did you ever
formally advise any of the operators of the plaat

that fines would be issued and if so, did you refer

' thea ao pazticnlaz £ede:al xequlatious which formed

the basis for that infcxaation?

'~H-THB:WIT3355& Qff the record,

T e,
L e

JPluae.’ R

B (A.discussion took place off

thé record, )
A I don't advise peopls of pena}ties that would
ba assessed. That s deterained by ocur separate legal
p:ccess hue ehat I db ceunael thca on is their
exposure to pcnalty and I think I 4id this in a
July 2 letter tc-uz; Hahl#r which Ilweulﬁ‘lixe to
quote from this letter, the last paragraph.
"I would suggest yoﬁ contact your attorney

and discuss your legal zebponsibility with hin,

!r. Benty sluckstotu. or nr. uidhard Ply for the
review of the penalty and liability aspects of the
law,”

nn. SHUR: Pezhaps we could
;have tho Ietto: thh yaa*va beoa t
| téQding t:uarnarkca !e: ideat&:iea-

tion.
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. Polito, ﬁircet

{The letter referred to
above dated 7/2/76 was received
and marked D-93 for identification
by the xepe:ts:.) |

e ux. Politeo, x‘show you what has been

maxked 9-23 tor idcutiticatien and I would ask you
- to state.vhetha: or not this is the letter'that you

' have just tead from tneorthe recoxrd?

A Yes, sir, it is,
Q and, in fact, is this the letter that
you say you wrote to Mx. Mahler advising him of your

conclusions dxawu,tzehvyeui'uay 25, 1976 visit?

Q And i3 it cqxrect that in your letterx,
you refer to the ten percent oil-water mixture that
we discussed earlier in your testimony?

A Yes, sir.

Gt:' 'Is this, 1a:£ae¢;,§he aaac eanclusioﬁ‘
that was zelaﬁ?d»ta you by the D£ancndhead people
based upon their invéstigation?

A This is the Diamondhead conclusion which
1 a&ccpted at that time. |

Q@ = Beow, it the time that you had written

this letter, was anything in writing ﬁevahewﬂehis'

ten percent oil-water mixture conclusion that you
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" with tegaxd to the tastinony of where did r gst the

- had any new analyses beenashéws téfyau or any other

- Mahler you had received the results of the E.P.A.

4.

Polits, direct | 06
had seen? A 1 think on previous
testimony, that's the number they analyzed and that's
the number given ~-

| | e-, - aight. but the quasttan was asked |
at that tine as to yan: aetually bciug on ﬁhc pxopo:tyf

on Junt 25. A ¥o, st:. the qncatiou,was

aaalysls,u we'd have to go back ana read that,
e Altight..but.troa‘ycuz own perscnal
recollection, after you left the plant until the time

you wxote this letter which is dated July 2, 1976,

docnnaagation:te‘snbatant£§e§=ek§t ten perceant oil-

water mixture? - A I never réeeived any
documentation.
Q Hew, do you recall as to whether ox

not at the time that you wrote this letter to Mr.

analysis? ' A Yes, sir. The labdozatory
report on the E.P.A. analysis was dated August 3,

1976, and which was received in my coffice on Auguat

a So. is it correct then that st the time
you wrote the letter, the report had not yct been

zeceived? ' A That's correct.




| Polito, dirzect ’ ‘ 97
1 - Row, in your letter, do you indicate

2 || that the waste line that you referred to was dis-

3 || charging at the ratas of three to five gallons per

4 rninuee‘?* -:;;z‘ ) A I ﬁc«ueve that paragraph is
o 5| in the leteot; yes, si:'.; | o
6 _Q - And can you explai.n fe: us how that
r i Mun.iaatiotx was mde? B A That was

O 8 | made on the basis of me:iance and visualization
| ’ 9| on my part, of what an imaginary eontai.uex weuld £ill
10 | up and what rate.

11 ' | Q. A:a you tan&liaz wtth what. acti.on was

- FORM 2046

12| takeu by the tndivid“uals at nianendhead concerning
13l this pipe» from the lagoon that you've been concerned
14 | with? A Yes, as referred to earlier,

15 || upen our urging, that pipe was shut off.,

PENGAD CO., DAYONNE, N.4 07902

16 Q Do you know for a fact as to whether ox
. 17 | not that was ever used subsequent to that time?
- 18' .;1 A I bave no direct mwledgc.
‘ 9 :' o Alright, aia you ever have the occasion

20 | to come back and personally inspect that particm.az

21 | lagoon?’ A F¥o. I don't remember,

22 Q Are you aware as to vhothez Oor not these
23 J.agoonn were evexr covexaé over wtth dirt or sand at

24 f some ti.ne subsequeut ta ycu: analysis ot them?

25 | a . ¥eo, Bir.
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 Polite, direct - se

Q Earlier we were attempting to determine
thzrough maps and variocus other references exactly
vhere the lagoons werze lneated to the dest of your
xeceueetton. Can m utate fo: us £ox the temé.: .
if you can, how :az the tn:t.heat lagoon wvas located '

tnca thc sazruon aveaue zoad\vay?

3 & t‘hnlicvo I atated within one hunﬂreéfyardl.“

Q;._. ?hc tuxthest eno? |
A | Yes, I have a big aazial map on the table

and this is gquite similar eo-othe:.aarial maps that

} wo»leeke& at Befb:e which. at that tine. they were
12 ||

pzeocnte&'to»ne and ay :eeollection to aaee daes
the various facilities and structures. '
HR, SHUR: Off the recq:d.
(A discussion took place off
the reccrd.) |
&~»=‘ ar. 901120. ! sec ycm brought nith you
today a photecnpy of what appeaxs tc be a nap<et'the
area we've been discussing. Is that corzect?
A Yes, sir.
Q And‘an this particular map -—;
| 1 csnaxxs: 1'11 stipalatc
- ‘sor:y to tnta:tnpt you hnt I 11

stipulate for the record that this ia
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Polito, direct

¢
1 | a xQ:exﬂ:eprodnction oé‘sxhihit-a
2 or a portion thereof covering the
3 Diamondhead facility.
4'; } MR, anﬂnx Qhank yeu. ¥e
54 'alsc ttipulata. pa:haps :o: k4
6 ; expediency, that there is a
7| . :eﬁraseneaeiéﬁ on there as to the
8~§ 1qeat£oﬁrc£‘pxaparey on wﬁichrthev
9 | Diamondhead ©i1 ﬁeéinlhéﬁéonpany
10 »waércpexatiug?
11| MR. GERMINE:; Yes.
12.2 | B u§. sxuﬁ£- And can we
B "stipulato*pexhapaﬂalac thae.thsf'
14 | boundary lines indicated on th;s .
15 map are accuzate to th§ best of our
16 own hnowleége»and information that
17 wa've obtained in this case?
18 : . GMIBB: Wevllg 8’1560
19.\ it is attaehe& and annexed.tu ehc
20 CQmplaint. I would feel obliged %o
21 96 stipulate.
22 WR. SHUR: Alright, thank
BE  you, Wr. Germine.
24 ? ‘Q ur. Polite, ) 4 point -—<Stxtk¢ that
25 | question.
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~ Polito, é£z§¢§ ~ o - T 100

-HR; SHUR:. Why don't we have
this marked since it is é separate
exhibit,

o MR, GE#&I!B% xltight. for o
'tho recexd, I would Iike to aad théze :
. are eoztain markings on ehxa Dap that
‘7‘d£6~noe go with the e:iginal that 3
assume Counsel wtlx get into.. The
basie uap'ta a right-of-way parcel
map which i{s a reproduction of
_ Bxhibie-h to the coaplaint. o
HB. 3338: eif the xieﬂtd.
(A aiscnsaiou took placo>e£§,
the record.)
{7he map referred to above
was received and marked D-94 for
.‘iideutificatiou by tha Roporter.)
e Q f llt. Fouto. Ioekiuq a& what has besa '

marked D=94 for identification, ecan yon draw in for

‘u8 the location of the lagoon that you've been

describing and which has been the subject of your

pzavioao teatisoay. yieaao?

 hand in the approximate lccation'of uhe:nrthe lagooua

that we were discussing that have that discharge oil




Polito, direct . o 101
1| to what I've termed the head waters of the oil lake
2| and I've marked it in blue pen and put a little

3| X maxk on that marking.

¢l MR, SHURs ‘Now, I think
R 5| »ccuasez again.willlattpnlate :et
6 ~ the :eco:a that-the eopaost |
7 f '.”poztion ot the»napapainta in a
8| nentherly-dt:ectien.
‘ ? Q Can you tell us for the record which |

10| gide of'tha Diamondhead property the lagoon was

1 _ Located? waa it on the nozthe:ly ai&e. tho weste:ly

-« FORM 2046

CERIR RN
T .
[T ST,

12 . side? . ~“A _ Seuthuestezly si&e.
V% 13 -  and again, you stated ea:liez that
‘14

it was approximately one hundred yards from Harrison

15 Avenue., Is that correct?
16

PENGAD CO., BAYONNE, N.J. 07003

| A Very approximately.
‘ _ 17 | Q One hundred yards?
o Bl A Yesh. - |
B 19 a Now, éaafycu dz;w for us.ﬁhe>é£ie§tion
20 ia which you aaw the pipe that you had a chance to
21 |  apalyze om June 25, the direction the pipe itself
22 | took? A Yes, it vould‘have'been.alaost
: B gue west. e N |
- 2| . Q '.”iﬁ‘éthet ;Qtd;.‘iﬁ pointea ea26szopertf
25

that was located to the weat of the Diamondhead
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201&&0, ﬁizect
propezty? A I don't understand that.
Q Alzight, the direction that the pipe

took, was it 1n'a-diree§£onvto.the west of the

: nianan&hcad property? .; I‘éan*t under--

etaad yonr question, !ha pipe pointed west to the

ntaanndhead pxepezty. 1t didn‘t point west ou:othe:

‘ gnople's pzopcrty.' T don't know whezre the pxoperty

1Lac-waa. ,It was~painted:apprexinatqu’weat.

Q Can you draw in for us the location
of some of the other 1aqoons‘that you've been
:efe:xiag to?
o MR. SHUR: off the records
(A aiscussion was held off

the record.)

A Yes, I*'1ll draw that in again with my pen and
this will be the approximate location. I den't
know the exact number of the lagoons and this is
very appxoxinatc. jnat shoving geuera! area. I'm
going to dzaw in th:ao-othcr lagoons bnt thare may
have been more and there may have bean less,

Q So, am I correct in drawing the
eonciusiou f:oa yauz‘testiﬁnny‘that pa:t-ot'the-oil
Iakafvas laented‘in,a.westerly dizoetieu from: the
pit,that yon've been :efbrrinq to? |

A Yes, yes, that’'s coxrrect,
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Polito, di:cet R T "': A ‘103
Q But you don't know at thes yresent time |

whose»pzoyerty the oil lake waa located on. I2

that correct? . ‘&, rhelotl laka?

Ioeate&‘beth - xe aypeazcd to me on niannndhaad's B

p:epezty'nnd.eu therpxogexty az Stata-et seu Jezsey.

ﬁ:é; ;ﬁ? ; yow‘:e reze:riaq eo—the eit 1ake Q‘?:s

at the place that you saw the pipe?  ¢"' ‘_ | |
A | I'm talking about the 0il lake as it eatendod?
and went aocuth, took a dogleg to the east and then
continned to a larga: area which I alreadyvdaseribed
as zeughly one eity”blodk wide~and?thzee,¢i§y~blo¢k§f
Q Can you, looking at this map. show
us how far going gist from the iagoon that you've
marked the oil 1ake was:1acated if you travel &ﬁa

cast according to this aap?

o !hc oil ldks - !uu\had to ga cn:saaa high

gtoand in which they had'the lagoans and vaziaus
operations and then the lagoons were on the other
siéo. .Se@, I've drawn the dimension of these oil
lagoons toevq:eat. They-vouldn't be that gxeat,

re: apptoxinatalr fifteen

‘ fcet no wa would hava ee taka'thas cantn:t of aeale.'

I haven't drawn this to scale.

!hc a&! lakn:wan ﬁu'):




i

. FQRM 2046

PENGAD CO., BAYONNE, N.4. Q7003

‘14

10

11 ||

15

16

17

19 |

20
21

22 |

24 ||

1.3

iclitﬁ}-ﬁiiaééf . A 104
Q Alright, bnt'yeq':o-saying on the

other side of the lagoongZ going east the oil lake

was located there, too?

A "_‘:‘ xgain. x unst zefet te Eho diag:aulwhich'

I have at. ny'hana'wuieh.ao:e accu:ately tepzesents

a fait :epxeaeazatien.

'feua xoa state~£oz us hev-!h: tke eix
lake was in dlataace from the easte:nnast xsqeon on
the Diamondhead property?

A Not without referring to some otithe'phatoqraphs

I have to xet:osh By aﬂﬂﬂt?-,i

| HV}QfW " Aze the:e phetégxaphs'that yen. youzselfi
tock?*;..vx'fga. ! m», they're not. |
MR, SHUR: May I have this
warked, please. |
(A gzoupfof eleven documents
was zeceived and,ma:kad D=-95 forx
£dﬁnt£££eat£ea hy'the tepoxtergi
.‘Q  Mr. !clita. I‘va had eleven sheets that
are stapled together markad D-93 for identification.
¥ould you identify this if you can, please,
A Yos. thc decnaent labeled D=-95 is a.colleetion
of ¢o¢cnenttt thc;top doeunsatdig‘xshexed faaalysis
Requcst. - Tho aecand~pag& £a # fgelﬂ data\;heet and

the third page, they appear to be a gascromatographic

L T I
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Polito, dizect - | 105
(phonetic¢) and mass spectro-photometric diagrams.
-3 Have you seen this analyeis field

data sheet and attached gxaphs‘beﬁe:c?

A 1: baneva x‘vu seen them hefozs, yes. .
"Q%V? Can yon_ieeatffy what is being analyzeﬁ '
in th!.s tapctt? . a; saapxe nnabe: 37-172

vhiehuwas ce!leetcd.duxing-uy vicit of June 2%, 19?6. é
, Q;;i, AudAthis suAthe same sample that one '

of the T,P.A. employees tock of the fluid that yoa
saw cqning fzonﬂthefpipe thatAyan have descridbed
earlier? A Yes, si:,.m

'.‘~Q{é@  ‘And tha saaylo hae been,ideatitied
with a particular number, a:s»thatztha/ozﬂinAty
procedure? A Yes, the number is given
on the field data sheet, It°'s a random number,

Q And what happens in the case of the
1nspection? Does somecne take a jar and place some
of the.liqntd iu it.ana bzinq*ie back. hare-ez what
happenn?':“‘ - g !bs. ‘what was taken would
be what might be called a grad sample. The gipe was

opened up and 3 gample of this material was taken

= Aadkdeaa aeanone,xetain cnatodz o£ that |
sanple at~hcw~£s\£t naintaiaad? . |

A Yes, it's transferred to the laboratory.
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| that ft's either illegible or a mistake.

~ zeflacted on a data sheet as 37-182. It could be

Polito, direct B 106
Q ‘ b§ ‘you know who the individual is who

actuallyvpzepazad the analysis and ran the test?

A En, b £ &e-not.

m, sm: off the :’ee‘o:&.

i *ffjf’ ‘(A discussion took place

. eff tbsﬂ:oeoz&.)..

\ ﬁui. Fotiee, :etczriuq yau haek to D-92-
for iéeatiﬁieatinnawhie&,you:have'idqat£3106 ea:L£oz. |
I refex your attention to paragraph 3 and ask you
to explain for us the sample number that's referred
te~in theranaaranduaw _ ‘,»  s: A Yes, this is
a Ieteex‘wxitten:hy*&zthuz Gevitg in which ke repozts 1
thataa sanple af black liquiarwaxitakea:and tuzned
over to the E. +A. 1adb in Bdison, New Jerssy. The
sample is 37-182. |

G Is that the same sample that you've
dsaatibed for us as hawing been the subject of D-935
fam‘tdnntiticatinn? “~”,kﬁ - ras;ﬂg

é‘ﬁ ; CGn.yoa explain te us why the sample
number ias 3?-172 in D=-95 and 37~182 in D=527

A I don't know if that's a == To me.‘that is

MR. GERMINE: As 1 understand

| it, Counsel is queationing the sample
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Polite, direct o T 107

number on the analysis Zequest as

appearing to be 37-172?

MR. SHUR: Well, I think

¥Mx, Polito had stated that when I

| asked him -~

B o] emmss uy ecopy appeara

ee be tathe: fai.at bat i deee show

' ag- 8 which appears because of the o

faintness of the Xerox reproduction

to be a 7.

A_Q; B Bnt y:m ze atating £o: the zemxd that
this u. Su faek. L tapo:t u&e cf tka unple ehat
was: taken' at the Dia-mndhead Reﬁning Cc,upany. o
Is that right? A Yes, but you asked
mo at the beginning of.th§~teetimnay that tﬁia»is
persenal k.néwledge- I don't have perscnal kan«iedgo.

I have personal knowledge of pzocadu:e and pxocedu:ally

'a Now, zaading this éomant in its
entizrsty, where does cne come to a coaclusion as to
what information one can get fzom this report?

A X drav my conclusions from the repozt et the -

which reports on 37-182 in wbich he zeperts == Makes

the atatement that the percent total hydrocarbon was
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Polito, direct 108,
41 and the‘renainin§ pezcent was 59 percent water
and that the sample contained a heavy petzézeum.oil
with characteristic paxaffin hydrocarbon.

@ And& based upen this memorandum prepared :

that you have just been xeading trem.,gdu came to

 the eoucluaien that uhat. tu;ycuz own wordas? = -
% A will. t alzca&y~hasea on ng‘tield dhaoxvationalji

. and discussions wztk?agexating~pezsonnex that this

was oil, This is just a confirmatory chemical
analysis,

A @ xau. &1&'uuy investigato:a anbjoct to

ﬁ_reax revlew or snpe:visina.cea&uce innpeattana

A -Yes, Mr, Gevitz who was appointed on-scene
coordinator for this site was, for this incident,
was en~-site for a nuaber of days. The exact number

of days I don't recall in which he supervised the

Q wa. was eds cleanup related te the
pipe that you observed or was it a cleanup --

A ThtnueleanupfwaS-2olated:ta the oil that was

| tpillad undex Bazxison Arenua.

¥jﬁﬁﬁ-- thﬁn ia-annther'spill that we are

Azefazring to, the spill,tbat was cauing frou the

State property? - A Yes.
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Q But in the course of that actien, Mr.
Gevitz had the opportunity to go back te=Diaﬁbhdhead?

A He could have.

‘@  Be em:!.e have. alzighe. nid ha :epctt I

-any mch mpecuona to yoﬁ that ymx ean uean.?

A ) Yca, I holieve in thi.s memo that you jnst
gave u & !ew monea aqo that he. tanu ahcuﬁ L@~ :
tuxning to the site uith Joseph m:iahak.
a on what data ie that, u:. Pouta?
A I think it 8 July 2nd, August.znd. The thizd
pég'e in which he taml abcnt :efe’:ring, to Joseph
Hatishak anﬁ I'u anze beinq m thc vici.nif.y that lw '
u&gmz have - Cnuld not help Buk look at, nimndhead.
SR. MARTIN: August an?
THE WITRESS: Yes, sir.
MR, SHUR: Mark that, pleaae,
(A memo dated 8/2/76 was
e zecetve& und maxke& B-BG £or: iamﬁ.zica-
tion by the :mnez.) | R
2 '{'m referring now to D-88 for

identification whichix‘believe is the same document

that you've just been refexring to, Mr. Polito. You

sax thaﬁ an lmmt an; 5:. mitz :etnxncd to the

piamondhead facility? e *"“x;- " ge. T atdn't

say that,
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r&tﬁte@.dixéctm: | ‘,HM‘”:‘ - N 110,
Q WOnld.you repeat whag you were saying

at that time fo: us, pleasa,

A I zeferred teo a report dated August 2nd aﬁd

in this :epozt he makes zefetauce to’ a zctuxn visit

by Mx. uaziahak and it does not look as if innsaiatoly

ve;vaulé have~to :end‘ehe-rcpo:t to find out the

g dhae thae he's zefox:inq to but I said Lt waul& not

semn:iuagabable to me being on-site for maybe a week
6: tuo-th#t he did again visit Diamondhead.
. Q Did you, after you wrote your July 2nd

lette: te uz. ﬁahlez. did‘gan v:ite any other letters

l'c: &saae any'athe: nenoxaadnns to anybody at
13

aianondhea& cnncexniag~activ1tieo at the plaat?

A I don't believe so., I think once I :eéé::ed
to cur legal branch for resolution =-- You know, once
the qual proceedings are under way, we're generally

not allewed to-denl with the company directly.

'J§fg}?? :n othaz uexdl. snbsequent.ta the
lawsuit filed by the nepaztmant of T:anspoztaticn.
you would have forwarded --

A dh. no, sir. The Department of Txanspe:tation

and tko lawsuit is sowmething eutizely sepaxate and

euuuee ftca B.Puh actions, .
24 | | -

Q: Al:igh:. huz vhen»yon say 'auhsoquent

to legal proceedings,” what legal proceedings are




Polite, direct o o | 111
1 yau.zeferxiﬁg-to? A f directad
2 inguiriss about posaidble viclations to Mr. 3alker
3 concerning N.P.D.E.S, violations and‘aiso to Mx,
4 || Glucksteznm, both_#ezﬁaliy“and:pessibly:thaze'E.&
5 : written #épo:t-hereQ-—f Yes, there is.
| &é; mlkﬂ;q;af;‘ What is the date of that :epozt?
20 a mgmg 13, zs'm
8‘? Q. - Be, yau':e saying subsequent to these
9| xeports you forwarded any information directly to
10| the legal depa:tment rather than to the Piamcndhead
; 11 ylane.itacxf? ;3,_gb_>§; 5 sit?
; 2 ; y ij?*?'Subaequenz to your memo of August 13
; 13 3 andgsﬁbseqseag to ycuz‘eoztospondonce»uitk the
§ 14| 1legsl departament, at that time, aze you saying that
i 15 yor had nc other £utﬁher written correspondence with
£ 16 | ¢he Di#mnndhead'facility people? |
17 A Not to ay recollection unleas you can Show
**918 % . lanmthinq 4 n&qht have wr&tten. ’
1) " mR. SHUR: Off the recorxd.
20 (A discussion took place
;™ 21 off the record.)
” 22 ; @ = Did you or the department evex issue
_3? é anﬁ'p£££§£a§fg£tat$§gz0: £n;one~any peaaIty<that
21 || you':e.ava:efof?.} | |
25 . MR. GERMINE: Objection. T

5 18
v




Pcuic—, édizrect ' - ' 112

1] think the witness has testified that
' 2 it was not within his autherity to
3 isgue citations 6: 1@3; psnéltiea
4 ?' B M ehat was the ﬂmetion» of a |
5 ’ differem; bzaach of ehe Envimuentai :

(- )

J - trotm&ou a;wcy
7| -  SHUR: T will withdraw
81 - ;;:th(a;;.pa:t 0f the guestion in which
‘ % X asked that but I ala.g' d4id ask wr.

| ) 10 | Polito as to whether or not he has
.;: my | kmledgc of citaticna ox: genalties
é 12 ' bclng 1upoaed and 80. I will :cstaﬁe
13 .. it-that way. |
§ 14 A Yeﬁ:.
f 15 Q Were, in faet, citations 1m§:oaed?
: 16 A I'm looking at a document, N.P.D.E.S,~2-76~

17 102, Findings of v;olatioaa. Order to Show Cause

18 | 1um i&*‘f" hc aatte!‘ ot’ Biamndheaﬂ Refiuinc caupany

19 | by Meyer Scholnick dated November 24, 1976.
20 Q Are you personally familiarx with the
S 21 | factsthat were made the subject of that Order to
B 22 | Show c-;uqq? _ o ‘A- - Rae entirely, si:.
23 F nxd yau paﬂ:ietpat& :ln auy af the
24 | heazings that were held as a result of the Order o
25

 Show Cause? A No, sir, not to my
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Polito, &izecé ' - ST 113

. yes.

‘;heaxiags-condactea by any officials of the E‘Pgn.'

a’:eswltinq £zou that Order toc Show canse=that ynu.iuzt ?

13 ;

" were ve:bally trananietea to me, I donﬁt zaea!l.

. RSN c -‘L.u:y;v"-
P A o B T e e T 2 i iy

recollection except as -- Por instance, on Adgust
13 '76, I sent information to the legal section and

if that constitutes involvement, then it woculd be,

Q . But you didft persocnally attene any

:efe:xeéAtc7 ‘f; A . Not to ny reecllectieu.

Q Did you auperviae any of the cleanup
operations in the marshlands personally, Mr., Politae?
A ¥o, not pe:scnally.

| i‘qu;' Did anybody evex repo:t ta»yea
subsequent to June 2%, 1976, that a.éizcharqe:vaa
being emitted from a pipe in a lagoon that zam into
the oil lake? . ; A Ro,

'Q Did any other employee of the Environ-
mental P:atection Agency report to you at unlawful
disdha:gcs ftca tha niannndhead facility suhsegaent
to June 25, 19767 A In Mr. Price's
letzer dated, I think, July 2, which I asigned off

cn July's«whieh we discussed, he mentions -~ He

makes ebaarvatian - Hakes zacellection»ef ohserva-

°) You can't personally substantiate them
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Polite, direct - | | 114

cthex ﬁhan;the<tact that they're on a memo that you
Teveived? A Yes, .

g,v I show you what has been marxked
ézuvicualgfnréffcr £§quh£££cat£on-an&tr?cak you -
Well, fizst of all, I'll show it to Counsel. It‘s
gaiag tO-go Baek,awhilo-

| C& éxscunaion took place
7-o£t’thettacczd.)

] - Mr. Polito, ecan you identify this
document for ua, please? A . ¥es, this is
8 &ecunant vitten by me, June 25 1976 to Richazrad
Bakat'uhnao eantent Xtve uantioneé‘pzevieusly in my
deposition. o

Q 'Can we aéauue that that memo was -
written aubkequent to your inspection of the facility
on that pa:ticula: date? A Yés. it was
since I :epo:ted on ay obae:vatians of that day.

' 'Jiﬁﬁfw 5ast1y; nhnm you what'has pxcviousxy
been marked D~-24 forx identxficatien and ask you if
¥ou can identify it? A This i3 a letier
dated June 21, 1976, and written by Mr. Henry

Gluckstexn, Attorney. Enforcement Division to Mr.

Jersey Department of State.

c Have you seen that latter prior to today?
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13

A I frankly don'‘t remember 1if I‘ve aeeﬁ. thisa
letter but I think in my-:epcrta and Mr. Gevitz's
repoxrt we refer to such a notification,

. ., Can you state to us whether or not

-

this is -&m-»bﬁ!ic&al’ -natiﬁ.catiaa- of a vidldtioa?-

A m. si:. I‘a nau an atto:nesu_ .
| un 'SHUR:; - Okay. I have no

tu:the:- questionaa
CROSS EXAMINATION BY MR. BA#TIR:

Q Mr. #olito. I just have a few questions
and tbgniefllget you eut of hexe as fast as we
can. \ _ S = . .

T refer again to exhibit D-6, the memo from
you to Riehard' Daker of June 25, 1976, and asﬁ that
you loek at the laét paragraph, in\pazticnla::the

wording "Due to the éenSi.tivit.y of cleanup actions.”

what does that mean? Do you recall?

federal eaforcement person outside of a }.eqal action.
direct actieﬁ against the 3tate of New Jeraey for
a spill and I interpreted this being a sensitive
action.

Q An& ytm wuc. ln £aet. takinq di:ect
action against the State of New Jersey?

A Ho, I don't take direct action. %hat I do is




R

Politeo, cross

I| report to our enforcement people of the actions I'm
2 taking. I took action against the oil. I cleaned up

3| the oil and was negotiating with the Rew Jexsey

’. vmpa:uen;*f"@‘t v?xmwrtatieu ‘and the New Jersey

v: 3
5| pepartment of Environmental Protection toc the extent
6

that thny skoald talw direct actiom to stop this oil

7 - coming fzou p:cpe:ty which was .tdnntifis& to e as ,
o : belonging to them. | '
’ ? Q In the third to last paragraph, you

10 refer to expending at least $10,000 of federal

H 1\ gunas.- . B Yes, sir.
12 - “?hit‘a» to clean up oil. Wase'x-.;.r-.h.
; 13| | -

ever reimbursed for that -mney?

PENGAD CO., BAYONNE, N.J., Q1903

1 MR. GERMINBE: Objection.
15 I don't think that would be in the
. 16 function of personal knowleéqe of
| 17 - :.the witneas. Bowwez, :Lf ho does
! j Is“ R have: pataonal nnwledqe. he 8 frae
19 ta answey the questiocon.
20 g Do you know whether taat monay was
\,f 21 ever funded to the 2.P.A, OFX ﬁo any spill fund?
22 3 A -z m going to megt- exactly what Mx.
= Germine said, . Those funds are reccvered by the
24 United States Coast Guard, %¥e don't normally have
25

direct knowledge of the atates of those xecaveries.
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Falite. ée:caa -

154 But did you have respoasibility for
ipending-that 819,0007 A Yes, I 4did.

Q And how was that expended?

; Li,w<; xt)was expended,in cleaninq np the»natshlauda

‘vhich.censﬁituted the navigable waters of the united

38&‘&&3 -

”Trfﬁkaéfwezeftﬁe itens whidﬁxféﬁff§id‘o§;,ii;
aoniﬁ&? ¥£i 4 _&. ;‘,::den'i have those documents )
here., The federal Coast cua:d-would-have;a w:itten.
day by day account of those documents oa a number |
of peeple-eaployed. equipment employed, gidgeta and
cadcetc aap&oye&..»LVM'ﬂ-”_, L ?ngy.f SR
:-Q% . Well, éa& 2@1 juse give us an tdea of
what kind -- ¥Not that ycu.havgfta:pnt an exact
doliar amount on each item but what kind.of'equipmeng
was employed? A well, it's absorbant

matexrial, sucticn, vacuum trucks to suck up the oil,

,vdiupoaal iees. ahsu:haats‘ uanpevez. iabot. nayhe

ce:tain expendable iteas Iike clothinq. hoota: that
could vexy well be possible,
o The manpower, was that of the E.P.A.?

A 80. that 8 manpowey Oof ~= Genexally the

ovaztiae. theu thoae fhnds‘axe~cha:ge& aqaiust a

~ different account and it's vexy possible that there
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Polito, cross | 118
wvas some E.P.A. costs associated with that charge.

c . And what company provided the manpower
in thias case? A The contractosr on the
job, I'believe, is Coastal Services, the same Coastal
Services firm. |

Q - Did you authorize any of these monies
in the sense of obtaining a ckeck:ta=pég‘£cz any of
these moniec,' 01¢ you-ebta£a~a:check to pay for any
of this $10,000? A Let me clazify
something. WWe don't issue a check, ths Coast Guard
contracting officer deals dizectly with the
cantzéctér in pasyment of funds. It's done acacrding
to ec&ednle& and=acco:dinq:to QQVernnent'caat:aéting
praeéﬁﬂres.

Q But does the person who wishes to be
paid need any kind of approval from you in this case?
A Yes, the on-acene ccordinator, Mz, Gevitz,
whn'wasaeapséene. would testify to the ~- Ha will
attest to the manpower on-scene and egquipment,

g% cetaera and once those Hilla axe apnroved, they'rTa
sent to the Coast Cuard contracting officer who
reviews them and then the Coast Guard will deal
directly with the contractoz.

'c- And when wa & the slo;ooo'expended1

A I believe it was more than $10,000, I think
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Polito, cross 119

the cleanup c¢ame to close to $25,000, 325,000 to

$35,000,
Q ¥hen was that expended?
| ovﬁz:ehatntime period in June.
Q<;' Hell, let's see if we can elarify that

*that time period in June.” Can you tell me
appzeuiuiﬁely=what.&ateé‘or-hcw hsny'day;.ia June?
A~ On June 23, 1976, nine a.m., I received the
final detérﬁination on the orders of the United
States -~ Wwell, whether those were orders of the
United States, these were lega;Apo;nts thatAhadvto-
be clarified when we firzst nntiés&fthe,atlvaﬁllx |
and’ehovpgilntioa.tund.was activated on that date
and I would say on June 23rd, then the ccnﬁractoz

was hiraed and cleanup began.

Q And when was it éompleted?
A I don't know,

Q. . approximately how long 414 it take?
‘A Rpp:eximately'it was-compléted —

Approximately in the early days of July.

Q | You referred to a document whereon
June 23zxd at nine a.m. you received word that you
could aetiv;tefehaapollaiioaAfuna.. Is that what
you saidz a we referred defors to

documents called Polluticn Reports which is a log of
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' portation concerning a project that became known as

; Inaannex "
| e;ﬁ;‘ Anytise in 157&.
Q.  What was the nature of that contact?

? by~thn:2¢éega1,ﬂthway:&dnin;st:aticn"an& nnbaequent1yv

. of the ail.
_ "fﬁﬁ?g xbeut,nhen'waa that? e
A In 1976 but it would be the second half of 1976,

Politoe, cross ‘ | 120
clsanup operations thal we write,

o) “hat date is that?

B L Zh.. . MROSHUR: . Off the record.
(A discussion took place
| off the :eee:&.)

ffﬂ:. Poliea, iu~1976. veze'ya&*ecntacteﬁ

hy anxone tron the Neu Jexrsey Depaztment,et‘wzsns-

The 0il Lake Removal Project?

A T attended a meeting with the Pederal Righway
Administration and the New Jersey D.C.T., I believe,

at the -- Ve might have deen primarily contacted
we met at the D.0.T. offices, I believe what would

be on the extension of S:tate Street in Trenton and

wve were discussion removal of the oil and disposal

The exact date I ean't give you.




Pelita-.,‘ cross ' ' | 121
1 | Q Now, in that meeting, can you just tell |
2 ‘us who the people were that were present at the
. 3| meeting? who would the people be that were present?
J 4 A 9!511. a lot of people I _&Qn*t know, X know
(“3 S5 | Hr. Carl Burns froa the New .foxsey D,E,P. was
' ' 6 - present. I was present, ABIr.« Michael Debones of the
7| selid waste Branch éf’ E.P.A, was ia:esenﬁ‘ |
- 81 @ = Could you spell that?
. ER I N DeB=B~0-N-E~3, and téptesentatives of the
_ 10| state D.C.T., the contracting officer.
; 1 @ ¥ho was there from the D.O.T.?
Ay 12| a I don't Fecill the names. |
‘ : 13 Q | was Jack Pz.t.cdeuric‘k thexe? ‘
é My a I don't know. If I have a document that
15| reflects on that meeting =-
: 16 a Is it your custom to write a memo
. 17 || after meetings of that type?
: . 18 A Rﬁ. it*s not, o |
19 | Q | Bacasuse the n.o;'r:. does, Altight.
20 | a You know all about that meeting.
a 21 ¢ who from a comtractor «-
, - 22| a I don’t know that a contractor was there,
| ’ B z SR - Y T thought that you said that a
| 2 | contzactor was there:.- A . “Phey had
25 contractors who were bidéding on the oil removing jodb
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; Polito, cress 122

é and I don't know if they were thexe to aiscnssfthe

f 3£euat£;a in general ox there to judge the feasibility
- of theiz'pzesentatxon_hnt'it\waa just strictly a ome

| shot Q!fhtx.. uy‘pa:ticiaation:was jutt.a one shot

; affairz,

A I know who she is but I don't recall hex
; being there. |
Q You do know who she ia?
A Yes.
Q Wexre there any other aeetings that you

18 ||

P S . W N - . - - o
ot e G S et e e its i s e N i o it i B i
S . i, pinee T

for construction of highway 280 and made preliainarzy
presentations of what their plan to remove oil was,

It was in the Mew Jersey D.O.T. coantracting process

Q was Beatrice Tylutki there from the

Solid wWaste Administration of the D.E.P.?

attended concerning the oil lake :emaéax project
in 19767 A No, I knew it was going
shead and it was'kandieduthtn by a Mr. Bolan of the
Hackensack Meadowlands Comsiééiou who was soxt of the
coordinator with scmebody frxom the D.C.T. and a
firm called Newtown Refining Corporation was given
the contract.

V;i;zﬁé,“:.lg would just like to correct your lines.
Do you mean subcontract? |

A It could have been.




Polito, czoss o 123
3 1*] polyuu know who the contractor was?
2| A No, I don't, |
3 Q The D.O,.T. contractor for that project,
¢/ you don’t kumn A  No, I dem't.
5 || Q xa-1977. did you have any meetings
6| on the eil 1ake remcval ptoject?
1 7 A t'a very possihlc.
fé 8 ; @ &,-nc you reeall any?
| 21 & I know dﬁziug this whole ﬁe:io& I conversed
10 | with My, Bolan and he would send me carbon ceopies
; 11 ‘whicb x dnn't see 1n our file. |
; '12;: | ' ”Q !ﬁs tlihavea't aéen too aany et these'
; 13§ eﬁcguénts cithez'anﬁ'x\knaw':hey~munt exist because
g 14 || the B.P.A. was knewledgea$1o~abaut this project
f 15| and the D.E.P. was, Could you maybe, if it's
: 16 | tn another file, could you search and provide Mr.
17 | Germine with copies of anything'éextaininq to the
}; 18;5011 Iakc-:ennval p:ajeet. anythiag from Mr. Belan
ﬁg lqj:ar aanody else becanae tt is noticeably adsent
20 | from yocur file here. A I remember
- 21 | receiving cortain documents that I don't see in the
b 22 ~file hexe which sutpziaea me. We weren't too
%_ 23-{pcze£nent. 8 gﬂ‘!lg beeauae of ay-inwelveasat.
: 24 | rngtially, I was given couzteny cgzbon copies but
25

| xeally we had no genaral input. I remember meeting
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13 i 1911. I guass, to 1979 ox before *79, I guensg

have aennane look ﬁhzough you tiles about any

_questions that we would like to ask you,

?’b:aachaa thzoaghnut the B.P;A. that have fileg,
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Polito, ecross - ' 124
with My, Bolan on the site and he was explaining to

me what was going to be done.

Qe when did you ueeéiur. Bolan on the site?

A I dom't. tcnenbex.‘ | |

;Qg'*”' was the:e any memo gene:ated as a
result of that noeting? | A Not to amy
knowiﬂkh* T

@ L Was that before ox after the oil lake
was removed? | a | During the oil lake
removal,

Q Appxoxiaately whon was that?
AA   : 4 &on't remember vhen 1& was removed. It‘s

somevhere around '77, '78,
Q You agree it's removed now?
MR. GERMINE: Objection,

¢ I would appreciate if you ceﬁld

uate:ialz that yeu have coneerning the oil laxe

because we regard it a8 very pertinent to the

A " This is the file that I have. There are many

Our Iogal bzaadh has ttles. our Iabezazoty bas files,

our permit branches have files, ocur solid waste branch
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12 |

CO18

' has files, If you need access to those files, they're

generally ohtained through a general freedom request

to the Freedom of Information officer., I have no

- way of’getting at those zzx-a.

« MARTIN: Well. taspeetfully.
| a: sabpoena has-beeu-sexvadnhy éafendant
"rgéic;'ﬁnaéﬁzécd_auﬁthat'§ v§y;we'ie'€

hnze; _. | -

HR; GERMIKE; well, Mz, Polite
was subpocenaed with respect to all the
docunents to which he had access and
evnetol and 2 think he’s just atated ‘
thnt'tpeze_aze\cettainytilns.nf'whieh_f_

- he has no control or access,

THE WITHESS: That's :1g$t.

MR, GERMINE: And those would
have to be obtained, since the federal

,a{;gx,n.a. is notﬂn:pa:t?‘to tkis aetian.;a
Mt woald i;ve to regquest then:and you,
Counsel for deflendants, woald have to
request them through ﬁhe normal channels
of the FPreedom of Information Act.

- MR aﬁnsxn~ Well. slnce wa’ze :
511 trying to move this case with the

least expenditure to the government and




: Polito, ‘7 ctoaé |

I | to the defendants, I take it that
2 you don't have any other documents?
3| MR, GERMINE: Mo, I don't,
alt % MR. MARTIN: Bs of this
& 5| point. this is p:ehahly the first
6 you ve haazd abeut it yourself,
7 V RS m, GRRMINEY Yem, 88 8 matter
8 | eat:‘tacé.._thaé*s &ziga,' z‘.vo- only had
21 Ae:pcsuge to what Mr. Polito has in his
) 10 || : " own file: anything else that might
; 13 ~ exist in the E,P.A. files I'm unaware’
: 12| oi. | " - | | e
: 13 o . MR, MARTIN: I u«igue to .
§ 14 go through the P.0.I.A. procedures
z 15 because I've gone through that ?Lth
: 16 anothexr goverament agency many hundreds
® 17 | of miles from here and it took a long
L em. x slvays und that comsex.. Lo
19 i pesaibly Z.P.A. Counsel could be of
20 assistance here. %e could subpoena
. 21 ‘everybody in the E.P.A. but that's
b 2z | unRecessary. | |
20 MR, STONE: r think the best
B 2 | | way to do it is tn ac wkat yeu jnst
2 suggested, to make 3 request th:engh--
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the Freedom of Information Officer
in the regional office. I think
that would be actually your best
bet. . o |
-‘ }: 8§; sﬁﬁnz-xs tﬂ@te.ena éatsen;
that we. would.speak to who is the V_: 
”” ?!teedon»ot Infozmation e:fieet? S
' MR, STONE: I dom’t recall
his name.
THE WITNESS: Jamea-ﬂarshall.‘
| MR. arouz: well he s ba«n
ehamd. The federsl regulations
:spgeigy’that xequesttmayfhe‘aaee?ef »
Preedom of In#otmation cfticer;
26 Fedexal Piﬁz&. and you will':sceive
vhatever answer you require within

whatever time it {3 required under

e,

THE WITN2533: I believe what
you're looking for, it should be found
with thﬁ Hackensack Meadowlands Devslop~

_”'uaaa cnanxaaiea-anc.pzdbahlyﬁ I*think\
n yun re not gcing to Eind it within-tha

BeP,A. except to waste a lot of yourx

"-;ﬁwithaﬁxegnxatgqﬁaieztttggaaqqéxyinzegaatsqn

127
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18 Hr. B&lan-conecrninq'tha o£1 lake removal. cant:aet?"

19|

T e

in Bachmaek.

24 "'r just stapped’bylfﬁr an.updatu out of intazcse or r

!u&ite,-é:ossf~
time and possidbly money.
MR, MARTIN: The time is more
important.

’:;rns~wxrszssg Yeah, I have

"aannthing heze that was in ou:"

: tile.-‘xt‘s the type‘ef &ocuuont I'a

,,,,,,

t;tatkiugaahaut that to me it ucant

f»vety=11etlc‘when I got it and it
means vaery little now,
MR, GERMINE: I aight mention
that that pa:ticular file was not

vy P

gf5&<1aupp1£ed.becaune,that was in our ,'

ttleehthat weze.gzevieuslz'ua&e -
available to you.

" MR, MARTIN: Okay.
Q .Airight. let's go on, Mr, Polito,

What decisions were reached at your meetinq with

xn‘ T make ne decisiens regardinq contracts.
g What decisions were made? %Why were

you meeting with Mr, Bolan, just to be informed?

A Yas, we have many hnsinesses with nr. Bolan

nany euvitnnnantal £asuas andheithez

. ,.‘a .;ﬁ,»:,, .- 4,, ,m.,;'

it might have been education to see how they ware
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_ Polito, cross 129,

I| coantrelliang the ramoval of oil from the lake., It
2 || might have been and I don't recollect, maybe
3| because I was being carbon copied I wanted t£o know

4| what T was being carbon copied for.

5 ‘f . 3 . Did the Kackeu‘ackf Meadowlands -

6 Bcvelapmt cmiaaion :equi:e any apprnvala zzan

7 E.?.A. i eonueceion witl: the cii Iake :euava!

8 | p:ojeet.??;— o & | I'm not qualified to
. . %) answer that qnesti&mg | |

) 10 Q were you involved in any such

é 11 2 approvals? A‘ . uo. m the p:el.’minazy _

12} mt.tnq tha& we ha& in 'L'xentm with the B. 0.’1‘, .

13 ny upiniom was uau.cite& hnt I &m't— know if ay

PENGAD CQ.. BAVONNE, N.). Q7002

14| approval -~ That's not my responsibility oz authority,
15 Q what opinion did you give?
) 16 A #ell, they wanted to bring the oil to the

17 Kinbuck Landfill and I didn't think that was such

18 a qaoé £dna.

e
R S S

i @  where zs that land£ill?
20 A Edisicon, New Jersey.
21 C why didn't you think it was a good. idea?
B 2 a Because litigation is underway with E.P.A.
j = ui.th ehat for tho same type of exvosu:a. |
- 24 | - What other things were dj.acuued?
235 a I have very little zecollection of aaything
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| else.

A . As I said, I met with Nr. Bolaa and he

; aiaeiihedia:ptéeodnre~who:e Newtown Refining siphoned
. up the oll from the iﬁke:#a it was he:&ed over to

| a p&rﬁtéﬁtat~area~and‘eéenwtzuck was numbered with

L an.iavaice number and it was delivered, it was

; Ie aeeaea like a goaalsystea the way he described

A soil,txen~the‘hassvc£ the oil lake that might not

9 have‘heen removed? X

- the best yac~con1a poaaibly zemove ia 70—pereent and

e Are you aware of what happened oz

how the oil lake was removed?

ceztiiia& zeceived at the other end, aad they had
a survellance system of some kind to make sure they

would he heyand reproach in removing the oil.

Q  wWas the entire oil lake removed
as far as you know? A As far as I
know, I don't know,

Q Arxe you awvare of any oil contaminated

Soil has what they

call free space cf voids in it in addition to tha

soil particle absoxbing scil. 3ased on nmy

experience with similar types of groundwater pollution,

4 gucss that would be an upper numbes in the»o:dez

of 70 percent, Refineries who have contaminated
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. aot :caﬁi&x annenahle to :enoval.

'OT" A 23 that what happene& here?
A z dou‘t knaw : dbg*t,kaaﬂ'tf“they_zanoved\v -
sll thcvo£1¢ : o R ‘T>' B
. GV" ;  n&a you ever see any contract documents ;

'related to the oil lake removal project?

1|

&3

Polite, cross | B | 131
groundoil can only remove about 70 percent where

the othez 30 peicent would be ahsorbed on the particlea

of sand or held in the puze spaces between the oil,

A Bo, 1 dia not.

Qg' | nid anrcne evexg\consult wiﬁh yont
euacazning Ehe cout:zcta ehat wers == '
A Bo, they &id not.

Q Did anyone ask you about a process
of atoring 177,000 cubic yards of oil centaminated
material?

MR, GERMINE: Objection to
.“:the £ora.c£“tha‘queat£cn. ~=ﬂ?f¥%ﬁﬁﬁf¥£:
MR. MARTIN: T think it's
fair for hia to answer whethex
anybody asked him or talked with
hin,aheﬁt storing uaderground
SE ﬁlikoocéegbic.ytzdgueg.qizgeon:aqrrq-**
inataed material. | :

MR. GERMINE: Alright, if
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polito, cxress - 132

you hav&,any“pazsenatuknoﬁledge.

1 
21 A Yot to my recollection.
3| Q And aid.anyene;aaksycu}ahout hnryinq~‘
432 many Ehouaaaaa aﬁ'eﬁhin‘yardn o!‘oil—uoukad aaeartaxr f-?
5_? , .. GERMINE: - kgain. b 4 huv& Mi )
G‘é , ‘&a dbject to. th0~£brﬂ¢ R
o e MRa mmz‘ szxighe x*!i
8 ;;~u;-§; uake £t~exact. 17?;0@0,;»
9 | Q : nid anyone ask you about bazyinq oil
10 || cantaninatea‘sbils-an&.raszdues.f:on-the-oil lake
1| om ?ewa~c£'xoarny p:epcxty imnediately to tha weat |
12 i of the»nlauondhead'ytogerey? 8 e _' ‘ L7
13\ lta.m:"'~ ) 4 shcwed you fust a tew»question& age & Iaetet ;
14| dated November 2%, 1977, which I have already
15 testified to that made very little sense to ns,
16 | Based upon your questioning, it's starting teo uake‘.:
17 ~ more sense to me. It's staxting tc. It's talking
18 ;~aheut tkiaga that cidn#t aake»any ﬁenac to um at.the'
19| time bat now'that yun're~start£nq ta ask that. it |
20 seems to make a little sense, |
21 Q May I see the letter again.
22/ & Sure. | o
B - . WR. WARTTN:. '!Im utw: of .,
24 | November 29, 1977, that Mr. petite
25

referred to, I would like to get
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~ Polito, cross

this marked and get some copies.
- MR, GERMIRE: I object to

having that marked in that the

~‘witness has stated for the record .

that hé‘was-ea'deapletely devoid

. of personal knowledge concerning

‘5:§h£§%10€éot:ehat,£t ‘mad§~ue sease

tc=h$pw" I see no relevancy or
p&int in questioning the witness on
the matters to which he has stated
undezx nuwezeugAquest;pns that he
ba# uo~i§ow1edq&e | |

MR. MARTIN: The uitnéa-s: has
produced a letter of November 29,
1977. It has his namé on it as a
cardbon copy and'the purpose cf this

depoaition is to obtain information.

4i2§.£a discovery. MNaybe at » trial,

My, Germine, your cbjection would be
heard and we would not be talking
about late 1977 dut at discovery,

T think it's quite proper for us to

l - find out whatAiota.this‘aay'leaﬁ»us

to 8o we know more about the case.

MR. GERMINE: ¥%ell, Counsel
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Polito, croas
- has already directed a question to the
witness about this letter in which he
stated that it “"made no sense to hiam,”

‘vtéﬁ,élzgeasked,the witness of his
_knd#ie&ge of the materials found in
th& -~ Dispoeal of the materials
found in th§~lak§ and I think the
witneas indicated that he was not suze
what had happened or if it had all
been removed and I think 1£ would
serve no purpose for Counsel to be
aaiianhim:questtana'aboue ehis'leﬁtérc
If you want to direct a'specific
question to the witneas about his
knowledge of the removal, that T have
no objection to,

MR, MARTIN: I intend to ask

‘Atkatnquactieg;aud ﬁa'cén say he doesn't
know but I would like to ask the
guestions about this letter fizst that
has come from his files. I want this
letter marked.

| t!he*littex‘:efetzed'to“above .
&;éea 11/29/77 was zeceived”andemazkéd“

~ D=87 for identification by the Reporter.)
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Polito, cross | | 135
Qr Mz. Polito, I direct your attention
to the £ixst sentence of this letter from Mr. Cascino,

Chief Engineer of Hackensack xeadovlandé Pevelopment

D.0,T7. which states that *This office Sas reviewead
the‘cua:gcncy :cquest.ot R.J.D0.0,7., for the-ezeatton‘>
of a aacond new on—aizes&isposal area Ioested on =
Block 283, Lot 2z, vest-og Diamandhes& o1l fa:,
additional guantities cof contaminated materials from
I-280, Secticn 8-2 and 8-D" and ask you if you know
that xefers to? A No, I do not,

Qo The linqnﬁge, *a second new eursie;

disposal areas,” do you have any idea at all what

that {38 referxring to? A A ¥o, T do not,
Q What is an on-site disposal area just
in general parlance? ‘ A I don't know

what they‘zre referring to. This letter was in the
cozuets<agith1§=zile and I never paid aay attention
to it until‘yon made inguiry.

o] when you raceived a copy of this letter,

your name does appear as a carbon copy”?

‘A Yeah, that's my handwritinq on the letter,
a whau:yca;:eeﬁived,thxaaio:torm.alé-
you take any action? A It didn't mean

anything to aze.
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Polito, cross 136

QI Even the first sentence?
A Hcpe;’didn't mean anything to me,
Q I would like to get copies of éhat.
A Suze.
: Qf' Now, I refer back to the land

immediately to the west of Diamondhead's property

; and ask you if you know anything about the burial

of 177,000 cubic yards of oil contaminated material

there? A To the wesﬁ?
Q :Immediately to the west,
A Do I know anything about. Lt?
iaf“ A»Qw«; Yes.. - }k Your qnestioa is

buried there, I don't know that anything is buried
there,
Q' If you kncw nothinq. you know nothing.

If you know something, I would appreciate it if you

| would tell us. . '”1,li3>5¥1} X knou~nath£ag»abaut

anything buried there,
» And I believe you %£0ld us earlier that
you have never been furnished copies of contracts or

change ordexs from the New Jersey Department of

;?taaspoztéglan-:elating tcathe-oilxlake-zembval

project? A I would have neo reason for

such knowledge.
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oil Iake removal ptojectz - A Eaﬁ-x do
Q I forget, 1In 1976, when did you tell

- examine the type of opexations that éo:evgeinq on

‘what kind of operations were going on there?

A Yes, I_di&~hsveacccaaian.taz££na.cnt:what

Polito, cross ‘ 137
Q And did anyone ever clear removal
proceduxes with you? a Clear?” Re,

X don't believe ac.

Q -Did anynna evety-qet the approval of
the E.P.A. coneerning the removal?
HR¢ exanxxz: Objection. I
-dea‘t think tha& the witness has the
knovledge to testify what anybody in
the E.P.A. did.
Q Do you know whether anyone in the

B.P.A. was ever consulted eoncexninq apptoval of the

us that you first visited the property?

A Around June 25, 197§,

Q At that time, did you have occasion to

there in the business operations?
A S0, I d4i2 nose,

G  Did you ever have occasion to find out

type‘hf‘opetations.

Q what kind of business was operating thexe




PENGAD CQ.. BAYONNE. W.jy 07003 « FOAM 2045

10

14

25

|+ Polito, cross

138

- in 19767 " A . .well, that I don't Xnow but

businesses at the facility were a re-refining company.

E’ow. whether they were operating as a re-refining

ml& have un‘ knw:ed;e. e PR

“have. no- f;m.. vhetkez tuey were

: znnm ghey were &

operatiaus were being canducte&?
A No, I 4i& net ask anyone.
To yout kmleﬁqe. does anyone else

'of cpezaticm veze conducted
MR. GERMINE: I object,

How can the witness restify to

what anybody else knows?

_B!R.- MARTIN: To his Xknow~-

else at E.P.A. knows, If nohody '
kxnows at Z.P.3., Zine, shen wea'll

just find that out.

. MR. CERMINE: Alright,

A 1 aonre know.

Q To the immediate east of the Diamond~-
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| Pcl;ité'.‘c:oaa” o | - ‘ 139
1|l head property, in 1976 now, are you aware of the
2 kind of terrain that existed there to the east?
3 A Ko di:ect knowledge, no, |
4 i ' Md ym evst see the tertaia to ‘the : P
s a ohyes.
;6 ; - . ¥hat did you.see then? _
7\éfié < !b&»aee;allgke of‘wate:. uezshland. ehe Iand—
81 esn1. ,
? Q Now, the landfill, where was ﬁhat?'
. 10 A Generxally to the'sontheést.
é, 1 ro- -9 “ Was Lt ta»_the east too or just the o
g 2 'seath;"é ».A::.Weu. ‘east of the eil Take: b
f B3 on .&:";e‘a;i:‘ar'iiné. X don“t have a nap that
g 1 actually shows where north is. We could look at the
g 15 map and see where east falls but in an easterly
: 16 direction, There was a landfill on a cliff,
l? : d: Bau high was that elevation appxoximatel
18 i: vﬁvﬁmn hundxed iket. , - -
il Q One hunareé feet?
20 A One hundred feet off in the distance, yeaa.
¢ 2 Q %as that substantially highex than
2 . the elevation of the laad on uhich the Diamndhaad
.23: kasiness vas beinq epcxatedz e
24 A Oh. yes, I woul& say 80,
% Q Now, who owned that landfill?
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;-3 . 7 would have no idea.

Q . Do you know who operated the landfill?

A I‘ve»saea.the»n.s L.A. initials associated

e T T

with.ehat landfill but who owne& and‘operatad othe:
than ﬁhonq 1n£t£als. P dan!t know. ’

 th.

- nid yun evez discuss that landfill

3 Awith aayboay' from M.5.L.A.?

” é : '-ﬁ£d y6u.eve:.d£scuss the operation
of the landfill with anyone from the Town o£ Keazny?
A Be. absolutely not,

,;:eo yout-kncwiedge. aia anyane t:on

thc S.P.A; !ind cut vho the land owners were to

the 1naodiat§ east of the Diagondhead property?

A ¥o, nobody made inquiry :c my knowledge.
Q ' None whatsoever?

A In relation to this. it was not pertinent.

‘Aua I wondet. in 1976. whethet'there

was everfé- It was: ever‘hrouqbt to yon: attention,
any information concerning 9e:aons i1l2¢ally Sumping
oil in that M.S.L.A. dump site?

MR, GERMINE: I object to
‘t,{tha fozm al thc quaatien.

KR. H!R?INs' well, T only

agk 42 he knows.

S -
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Polito, cross

Q. pid anyone bring to your attention

any information concerning alleged illegal dumping

of oil .1.& that M.S.L.A. or M.L.S.A. site, I should

say?r & _ Net to ny :eeolleeuoa.
e "No one ever told you?

a - ot to By ueanectieu.

_mc yea ‘aver heve any cemn&entiona

. with any ‘offictals connected with the Town of Rearny

concerning the property imdiately adjacent to the

Diamondhead property? A NHot to my
knowledge. . .l
| o e ‘ Ro ene tzea the uayo:'a effiee? )

A Not that T zeaall. |

d No cne from the municipal court?
A (the witness shakes head.) |

Q ¥o one from the health office?
A (the vitnass shakes head.)

gt xro yeué answe:s' "ao'? i

A | My answers are no and the only eype of

things that happen and I'm trying to search my
memory but sometimes when you are out in a spill

situat.tont, let's say u we wexe wtting a filter

fonu ap eu thc m;mnmu ptm:ty and m ex o

thxoe pceple vere. th¢z¢ an& someone night have

knowledge if a person may wander up and participate
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thd:e-knowinq:his nime even:thouqh he\aight have

a~£atre&ae¢d hianel!.{ 8o, net to my: :ecollection.

134

. Kearny but wheze ﬁhe property lines were I never

-te neuta 28& aud its exit‘:anya. do yoa have any

and thea may leave and the person might have been

there without any direct recollection of the people

%, x'doa’t tallow yon.. I étda't undexr=
. . '~m~§{"3 Iu<other’we:ds. if a
potnou*wandatea in‘beeause soaethlnc was happaaing
the:e.and we~ha& a dhauce naetinq. yon know, I

vouldn't -

Q But you have no official recollection,

no.:eeollcction of any contact with the Town of

xoazarucftteiala? ”f% Aﬂ.”f: ub; In fact, I

dxdnftseveu.knpw wheze Rearny == I knew it was

made too much of a point of knowing where they
were and they may have been right there in front

of me. I might have seen it without observing it.

It‘s aat :eally telcvanﬁ,vg§‘~

‘@ ' % would 1like te pull out exhihit-a
again, Let me ask you, Mr, Polito, in reference
to exhibit~-A which is the entire tract map of the

Rew Je:aay Depa:taent of ?:ausportation.in zrelation

-=4,”c~ -’;.

knawledgc a; éé who ewnn"pa:cel -~ Wwheo oriqinally

owned parcel R-134-A on this map?
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| Polito, ciaas o ‘ . | | 143
A Ho, sir. |
Q You have no idea who owned that?
A (the witness ahakea~heéd.)
. Qri%i ‘Do you have, any‘iaoa at who erlginally
| owned parcel 3—3-51 A na, sir.
~ban?23 Ba you,have any'knoulodge a8 - to who

| cuaeé pa:cex 3—n on,this nap? S

i A . Bo,. 311.3 ~
Q And parcel 135-B?
A Ro, sir, ‘
@~ And parcel 1357

"@ .  And do you have any knowledge as to
who other than what's looking right at you who
owned parcel 3-R-3B? A For the record,

I would like to clarify that although I see "Town

of Rearny.‘ that doesn’t convey to me any ownsarship.

Q Right. you had no idea in the days

that you were coming to the property in 1376 as to

- whe the onwer was of this parcel 3-R-3-B?

k' x was undex tha:aplnion that this was New
Jexssy n;o,r, 1aad~and;e11 was apilling tron.acw .
Jersey n.o.r. land and we activated the EVnd on

June 23, It wasn't until June 25 that we discovered
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‘pelito, cross “ : | | 144

the open pipe and associated discharges from this

facility to the lake,

Qv '. 8o, when you moved your hand over the

aap go thsA 1mea£ate east of niamndhead. T beneve‘; b

 you're iaaicatinq that you thcmght that everything '

ras D.0. T, pme:ty? B

A j 0 !hak ‘n % coz;act.
B PR that correct?
A Yeah. L |
Q And that would include 135-B and 135
,and 3-n md R—3—A? o A oy 135-8. Yon

_'mlé have tc km where m.amonéhead stoppeé, ‘Rnow

“that 135-B existed. %hen x,yut my hand om the wap,

I'm putting in very broadly and to me that's all

- one tract of land.,

MR. GERMINE: I might indicate
~ for the record that the witnesa
‘ “yza«a his hand’ £n ‘the vic.tnity of
pa:cel R=3-A desiqnated on this
map.
MR, MARTIN: Wwell, I think
_ ,he’t also wavinq at 3=D.

MR ama And 135.

"'MR'. m&:ns Because he

said he didn't know of any separate
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ownership, he thought it was all

D.O,T.
AQ Is that correct, Mr. Polito?
’ gé?°?f !hat'a eorrect.
. a-f Did you, 13.1976. have any 1dea who

the owna:"oz the pazc314deaignated “Diannndhcad

au aeﬁn.inq ﬁccnpany' was? e

5?.. I aanumod.the~ewns:ship of pDiamondhead

Refininq Company was Diauondhead 0il Refining Cempany.

Q what was the basig of your information?

h‘ Because &hat was the facility at the site

niannnﬂhoad oilukezininq th:cngh,thc s.pic.c.
inquiiy‘which == Thezre's # letter in the file
dated July 3, 1975, which Diamondhead 0il Refining.
Company replied to Dr. Spear conceraning certain
S.P.C.C. requirements, Se, Diamondhead Cil Refining
vaa the owner at the pzapezty. '

v Qf'~ B Sc. baSchlly. you had some knewledge
of an owner existing for Diamondhead decause you
had received an 8.P.C.C. plan inquiry?

A wa nade inquixy.

nié,yeu_nake inquiry atAthat tine

of other ownezs eenearninq~s P.C.C. plans thsy

should have in that vicinity?
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3 i‘ °§'¢ ’ M'Q aomething hgma, am‘m’e Gt

ll‘f_iacilityxovcx there that has a lot of oil around itg”.;”

12 ffw. shaul&.aend out anﬁ nake=an inquity of theu.

- Polito, cross ' L l‘#g

A Yes,

Q and who were those owners?

A In that vieinity?

{_frea. in that. vicxnztye g

A wetl, ft's baseé iu a sense on when aeaetbiag;iLT

adniniattativo 6isc:et£on - Ybn know. it nsy be

o aptn‘of a tandcu:vhsel whe:e wve aay hapyen to

“ know of something or we hear of a:spill report or

a State represdéntative may say, “"They have a

13’i‘Tbe:e‘s ac systenatie appxoadh.

" Q Did you make an inquiry of the Hew
15 Jersey Deéattment of Transportation concerning
16 whether they had an S.P.C.C. plan?

17 A For this facility? A
ls-gi"ngéﬁqv r:ébt aﬂythingfga this area?

19 A | Not to my knowledge.

20 Q Well, weren't they fhe ownexrs of
211 an oil 1ake? A ~ Yeah,

22 i GBRHIHBz .Objection to

2k q;eha Eorn‘ot'the,que&tion._wigj““

.24 . MARTIN: Well, in view

25

of the fact that we all recognized
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1 . the D.0.T. owned a good bit of the
2 oil lake, I rzenew the gquestion,
3 | Q Dpid the E.P.A ever ask the D.0.T.
+| for an S.P.C.c. oplem? o
5l a 1 dan't Xnow what the’ x.p .\. ata. 'x" ata
6

106

14

15

16

v 17

19 |

20

21

22

11

13 i}

18

.__7
T

3 aotlkncw when,the t:ansfez'ot pzopertg~oecu:xe¢. Ny

,,,,,

:_Alx‘n I kneu—ia whea.x a::ived on-site. my peoplo

arrived on-site. that the -= I was told under that
tine the D.0.T. had just obtained ownexrship of
that pzopezty and the oil lake was in:the pzoczsa
of beinq :eaoﬁa&‘because ez tho constzueticu of ~}f%7
I-zaorand.there'a nothiag Ln uy file to indicate
that we made an:inquiry‘inte an 3.P.C.C. plan for
that facility.

Q would the fact =~ You were informed

that the 011 lake was going to be zemoved. 1Is

that tme? ” faa, T cants te1l you the |
histury of when that cane~to me. It coula have
been o= COuldvhava come when I found out that the

highway 280 was going right throngh’that gite and

that oil lake was'ingedinﬁ'the-constxuction of that

Q ‘But then no zequest was uade of the

D.0,7. for a map? A ¥o, because they
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Polita; dﬁzous
wezen't -- That oil was not really being stored by
them, It_seened to me that someone had discharged
the oil oato that land at that time that I became
iavelva& £n June and scmecne had diseha:geﬂ the oil

onto their Iand‘and they were not ctorinq it ox

g;p:odunﬁanie or :afiaing'it or consum&ng itor . . |

any eehc: £uncticn aceox&ing tc 4o-c.r.a.-1:.
éffé---waa;the oil part of the navigable

waters of the Upited‘&ta:es?

A That was my determination based on the

hydtoleqical ch&in.~ I think T alzeady stated that

and.docuaented e, : : |

‘QV”~ - In view of the»fact that you folt

the oll lake was part of the navigable waters of

the United States, I can't understand -- I would
like to understand a little bit more why they

ahouldn t have an=5 P.c.c. plan?

x& uever ocanr:ad toAme that ehey shauld bave
an 8$.P.C.C. plan. They were not storing the oil.
It seemed to me that was -- ¥We never loéked into
the history of thia<bil lake, %e work in conjunction

with the State of Haw Jersey and that was being

I don't think it was wanted the:e by the New Jerazey

D.0.Te
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voiito, cross

Tt sgemed to me that in acquiring the
nroperty because of the construction of 280, they
inherited an oil lake, howevar the oil got there.
. Q ni.d;, au;..w your knowl.c_dg&. ever I.Qavfes l

the o-ﬂ lake? A  That's whf I took

mton tor it because it vas Iaavinq the en lake. .

gave yeu a plan for stopp&ng the 011 from I.eav.tnq
the oil lake? a They weuldn‘t give
me a plan for removing it, They stopped it.

we talksd abeut before about aandpiles heing gilad o

on Eaxri,aon Road ana sona san:! betnq evantu&uy

»nnuadea:ove:-hexecw* > 4 dou’t :ecall exactly the

detsils of it but we cleaned up the marshlands
opposite where the oil was leaving the oil lake 2nd
to my knowledge, ig stayediclean,

Q In other words, what you're saying 15
the aandpiles that this D.G.?,‘pne theze. :hat was
a8 sutficient compliance with-what you felt that had
to e dcocne in connecticn with the cil lake-

A The discharge in terms of my underxstanding

and I don't know, stop‘me if I'm w:eng. this isva

5 vielatie& affectinq,the'gxoun&watezs of th& State of

Yew Je:aey. It s not a federal violation. When I

got involved with a federal == Wwith a gpill incident

“Ana Yet. the m Jerse? D.O.ﬂ!. ‘never B
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Pclito, cross v : ) | _ 150
ag I do now, T have to associate in my mind that it
d0es come under federal jurisdiction and then make

a determinagion. So, we do this quite alone under
emexgeacy'ptqvisions;.'It I have some doubts about
it being under the jurisdiction of the federal
government, then I tﬁy to conduct other studies to
tiy.éoupto§é~1t.ox'a£a§:ove 1&{ fh94a¢te existence
of 0il on land does not constitnte’a»vialation of a
feﬁeral.law.

e But the mere exiatence of oil 1in
sufficient éuantities’stored'any place, if I'm noi
pistakeﬁ-:equtresféh s.?.c;é; plan.- Is that not so?
A. Stoxed, I think, would imply an intent and I
really shouldnftrdiscusa law because these‘aie legal
cuesiions.

MR. GERMINT: I think Counsel
is getting into mattexs of legal
interpretation thatAa:erﬁéyona‘the »
séepe of thé witness, |

MR, MARTIN: I'm dust tryving
to find out what the witness undezr=-
stands hie functicn to be and when
aa;&.?;c,c, plan is8 required. 1It's
iut&xeaﬁiﬁg:aﬁd'verf taievant as to

what happened in 13978,
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Polito, cross - 151

A I think your questions are appropriate. 1In

¥inbuck, I made the determination where they were

bringing oil on . top of the landfill and pouring it

in. They were storing oil for disposal and in which. |

case they:dug pits out an&‘éoured.it iﬁ.and stored

it there fo:'a period of time. ‘
,va, nid you ever Iook at the M.S. n.a. sit&

to séehzz,that:vezy same thing was going on?

A I never looked at the M.S.ﬁ.h. sités what

T d4id was look at the perimeter and nevexr saw any

evidence»of oil ccming down fzoa an oil lake doun.

Q- "f with Counsel‘s inﬂalgenca, thete has

been testimony, Mr. Polite, that that very thing

has been going on and my only éuestion~is 4id anybody

bring it to your attention? »

A No, I would have acted against it 1€ they

had, provided it was a violation of law thzat I had

’tke authatity to~eu£o:ce._w;;;_

Q well, I was only'zeferring to this
%ind of *hing that you were talking abeur a2 Finbuck,
You regard that as a violation of federal ;aw, T
believe you said? _ , Ag. well- Rinbuck,
it's a nattar of puhlic :acord, you knew. they were
bringing in oil for the purposes ot ate:inq 12 and

we looked at whether they should have an 3.2,C.C.
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eoulduft*ze&llg concern me because that night he a
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plan. These landfills operated by the State of New |
Jersey in acecordance with -~ In accordance with

their requirements, they may permit it, The very

were storing mere. they uere dispoaing ofit in .S, L.A;;‘

pezutte& 1snd£:£11 and" govexned: by'__the sute ot !ew'
Jezaay._ ?hat, in,itaelf. does not ao anything to
perk me to action. I might mention. you know,

"Oh, does this guy have a permit to dispose of oil

aglghig site?” and thelanswﬁn,night;be.‘Yes.’

E intaii;éé-jn;€;8§;;d§§§t£on%}$ﬁ?;%}ﬁ'
MR. MARTIN: Please do.
MR, SHUR: Mr,., Polito,
a?a you aware as to whether or not

there were any ¥.P.D.E.S. permit

ﬁavplicationsvfiled in,ecnnectiouff'w

'with.the oLI Iake removal pzoject?
PTHZ WITMNES3: Wo, I'a not
dware,

HR. SHUR Based upon what

.Vjszgug xuowledge~is ez tbe eil.teaavak AL

:oject based,upon yeur knowledge«cf."'4

that, was or should permit applications
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Polito, cross ‘ ' | ' | ' 15?
pe £iled?
MR, GERMINE: 1I'm gecing to

cbject to that, It'S‘a legal

10

12

icenclusion.’?“

MR. SHUR: O££‘the.recozd.

];ﬁh;discusaion took place

]fct: the :eco:d.)

MR, GERHIKE: -1 might point

out that Mr. Hallowell has already
been waiting for abcocut two hours.

- MR. MARTIB: . "X knmow.. It"sf

'; a shame but I n.ahout finishe& uow.

Qf" To youz kncwlodge. did‘the E.P.A.

ever make any demand to the New Jersey Depaxrtment of

Transportatien to remove the oil 1ake?
A I don't know what £.,P.A. has done.
"fQﬂﬁ_y, Aze you awa:e af any zequest by E.P.de |

fmto the K;J.D.O.r. te tennve the oil. 1zke? -
A 1 would have to 100k at the context of Mr.
luckstern's memc that he wzcts to the -~ That o vTu :

!

nave a copy which I didn't have to see if he addressed
that incident. I~don#t¢khaw-whethe:.he‘di& or not,

|
i

[ ) \

: and.why oxr why net Mr. Gluckstern did what he did, ﬂ
i A |

you'd have to ask him.

¢ Juat to clazify, the letter 3ated June
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 oil. As I said before, the thing we have to do 13
dan‘t know Lif I was aware of this lette: on June 21.

lﬂstate teke any &ction 1n tesponse to that Ietter as

24

Polito, cross : | h 154

21, 1976, previaualy‘iéaneifieé as exhibit D=24
refers to an incident on June 18, 1976, regarding

a spill of oil and this letter is directed to the
Supervise: ef nosn and,cenuissiaas. New Jeruey )
nepertment of State. Ia that,the incident that you
were: talking abeut ea:lier whezo yau.were 1nst:unsntai
1n4§elpingsuieh tha cleanupyopotations and‘aponéing T

a:ound 525.000? | 'i  ;, A°  The same,apill of

did we have juzisdiction~and spillage of oil? I

':giid,the KewAJeraey nepartaent ot

far as you know? A During our cleanup
there were repzesentativea thexre averyday, I was told,
and they weré -él.They did some dirt mounding and
subseqﬁently thev-removed the whole oil lake., You
may go:back,ou the :eeotd abent s, p.c.c.‘ xf‘ehis
laka was sttll heze. pezkaps an admiuistrativo
Ascision nmight have been nade that thev would de
required to have an S.P.C.C. plan.

Q It dces not seem unreascnable?

" 'MR. MARTIN: Wo further

wyuestions.,
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CLARENCE BEALLOGWEL L, having been duly

sworn. according to law by the Officer,
teatified.as fallows:
ﬁtﬁBC?‘EﬁAﬁIEﬁTIQB”SY KRg SBUR:

- §z¢ Ballauell. my nane is Paut Shuz.

I'n:an attexney'toz p.s c. Reseuzces and we'ze hete .

‘taday‘ta taﬁa‘yauz7depcs£t£on‘eoncexninq you:;pezsoualfll

knuwledge,cf facts and.eccuxzencea that are xelevaat
to a suit that's been instituted by the Depaxtment
oz'?ranSQo:tation against various corporate owners

ot pzoge:ty located in Keaxny. ew Je:sey. _

In particnlat. the nepartment ef ?:anspo:tatien;j
- is secking to»chtain danaqes and other finss and - ’
penalties‘against the various other defendants in
connection with theii operation of an oil re-refiaing
plant located in kea:ny.

Teday we'fe gcinq to ask you zarticular
questlongéeoncc:ning ynuz own pe:sonal inwulvemenei;;‘:
in any of the facts and occurrences Ehae may be -
g2levant +o this lisigation, Have yocu zver had your

deposition taken before? A Never had

- a depesition.\ I've testifled.

wuat wa~6er£s ask you.a.serien ef

questlons undey oath ané i! you know~the‘answe:. we

ask you to state that and the couzt reportsx takes
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Hallowell, direct

f?;cantused:with. pIsase>aak me and I'IL be. happy‘to o

‘ repeat it or zestate~£t for you.

ST 25 cbnnsel will stip@iate.ehat«exhih£t~a

us what you Gc? s S:'

157
them down. If, by any chance, I ask you a guestion
that you don't know, please state that you don’t

know it or if I ask you a question that you are

',mgn, snun: For the tecc:d.

which is annexed to the Complaint
£iled by the plaintiff will be
.referred to in the course of the
__6epesitian.toéay and I think Counsel ]
:?;fwill alae~stipulateAthat tha particu-tf o
‘ijLa: refezences on exhibit-i as to .
identification of particular pieces
of property are accurate in the

context of this litigation. Is that

correct, My, Germine?

stipulated and-conttnue to do. so.
8 ¥r, Hallowell, can you state for us
your position with the Department of Transportation?

A Yss, I‘m chietlcf the Buzeau of ritles,

’psnﬁ very‘btietlg. ean yeu;descxihe~to
| Our nain functicn is

ts examine, do title searches, and exanine title to
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H&ilowéffg direct lliﬁfn.
pzovertyvbeiug;acquized.hy the Department tc insure |
the ownership and any liens incumbered agahﬁt_the

p:ope:ty;

as to &hetkar’ot not a pieco of ptope:ty 1& gainq to

be: _amingdz ST S ; _m.g-x..- do not. -

makevthe inspection of the :eeo:ds to ddazmine the
title to the particular piece?’

A Yee. we juat dc the title aearch.»l

strike that. quesﬁion. ' :&3ﬁhi;;rgq;¢1 ¢g??§fV“ B
Who made the determinations on exhibit-2 as
to the labels of the pazticulaf plieces of'pzoperty

we see here? 1Is it your Department or is it -~

A No, it's not my department, I can only

sour depaxtaent 4id on the parcels that are indizated
on this particular map?

A Yeu,mean as fa: as cohstruction’

title. are these pa:ticulat Iota famﬁiia: ta*yonw"'v‘

A Yes, scaewhat.




‘Hallowell, direct T o ts;

b Q‘ pid you, yourself, have the cgpcrtnﬁity

2| or do you or did you, I should say, have the

3 j oppoztunity to inspect any of the pa:ticular pieces

4 E ot prope:ty inaafat as it. ‘may Bave :exated to the

> Cmestion of title? SRR TR | ml& have

6 ‘ appazently reviwe& the t:ltle alcng with ce:tifying

? ti,tle tc the State. o ST

8 L Were you actually at ther sita of anr

? of th'eae- piecea of property?
. 10 .8 No.
; 11 f, ) _' Q . Do you :eview the asseesmnts made by
é 12 Iand apptaise:s ‘as ta tlw value ot pieces of p:opeztf?
3 13 E:_ Be. ) 4 da uot. | - 3
§ 140 Q Is there scomeone else in your dépazxtménz
i 15 ¢nat reads these reports? - A Yes; the
: 16 Bureau of Appzaisal.

17 :‘ e ' Is that part of yonz deparﬁment or is—

18 tthak: e sepaz ate Gepa:tmeut? L an _ '

9 2 It's a separate depa:tm;ent.w xt's imié of tﬁef .‘

20 Right-cf-Way 3ureau but nct ay department.

21 Q are you familiar as a general matter

22 3 when the'pazticulaz properties were aequi:ed by the

2| dates. . SRR e AR

25 ~
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Hallowell, direct - | | 1619

theae-pgrticulaz properties were acqguired?>
A Yes.
MR, SHUR: May I have this
‘marked, please.
| ‘Qw(k*dee&'was'recsivedfand‘
*zmaxkeé 0-98 for 1&ent££1¢aticn by
ﬁ%fthe=aeporter.7’
| .fQﬂlm_' Mr. Hallowell, I show you what's been
markud9ﬂ-§8 for identification and I ask you if
you can look at this and identify it for us if you
can, pleaae? | A': It looks to me like
a @opr of a deed to the<8tate:e£ Kew Je:sey
conneyingjparcels~135 and 135-B on Route 280, Section
3.
o] - Have you sSeen this deed before?
A I may have;‘I don’t knoé. I would assume
thaat I have.
. @s . Im connection with your searching of
éheiﬁitlé'toAvarious piecesfof progerﬁy; does your .

AT 33 LhE

g -

dasmariment briang it right up %o dats: a3
conveyance into the Department of Transportatiosn

ox isvthat ancther department?

; &u,. 3150@ ve wa&ld saatch title'to the couveyance
21 | . . , :

to the Department.

Q Including the £filing of the deed to




foRm g04s

PENGAD CO.. BAYONNE, M., Q7002

N

It §

13

14

15

16

17

18 |

19 .

20

21

22

25

el

24 ||

for the ceavcyanee thetein.'

A This is Harrison Avenue, yes.
Q Aad.a:e thcy located on the southerly
& 3160 ot Rarrisoa Avenne? ;mv’ﬁfj:,;f!us.
Q And is 1t tazr to say that they lie

Hallowell, direct S 161,
the Department of Transportation? | ‘
A Yeas. |

'Q Now, would you za#d for us into the

record ehe dnzc‘atateé on the aeed that'is representodEA

A It's énteﬂ'tKGVZSth day of ?ebruazy, 1976._~ 
) : An& vhat pareols,a:a Iisted on ‘the ;{i:vg
deed? A' ' - n ' i ‘ -;2&:@0’1. 135 8Bd 135-3.

Q And can you idcntity"where thnse
parcels are located on the map, please?

A o ?h&e woutd he paxeel 135 ana this looks like

135-3. B

";Q=,: 5f23»£eeeéx:eez to»day'that‘eheee'are
two parcels that border on what ;ppears.tb be

Harrison Avenue on tke uép?

on the east of what appears to be property indicated

as béing called‘“niaaondhoad 0il Refining Coupany, -

:w"a ? o A v Y‘B - A » '
Jgggg aa auy*oz tho pazcels thatr&:a :ete:red‘,
R Eaars A E

to in the deed horde: on.tbe Diaaondhead p:operty?

A Yes.
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-:eeolleetiqn? A

8&11@&011. direct - o I 1&2;

Q And is your answe:*basea.on this wap
or is your answer based on your own knowledge orxr
No, it would have to be
haseé?en the map.

'Q'ff uuw. 1nso£§: as your ahpa:tnent

sea:chcd tha title foxr these particular piecea of

f'p:ape:ty; iu ycuz ecpattnant cancernc&'wieh tha

enadition ef the pxoperey itself insofa:'as tt ;
wmay or @may not relate to title?

A No, physical condition we're not concerned

 with,

”fl.fd;}fli In*othex words. you,éan't :ead auy

documents or eonducé any inxpeetiens as they nay
relate to title? A Excuse me, I don't
understand what you mean.

Q Well, let me restate thesquéstion.

How do you determine whether or not thexe are,
aay; eaaenents oz liena eu the pzope:ty cthex than
by going ehzougn ‘the recora beoks? o
A The only other way is information that the
distxict negotiator advises of,

Q Dec you eondnct.any other inveatigaticns
as to~the coadittou of the pzeperty~1nso£a: as it
uay-:elate to tit!e? A A' 'No, not from

the Title Bureau,

Gt G
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L'pzepa:ed'this? ' _n:  John Je Seaccetti.A

10
It
.1_12‘5_vhat tha eounidn:atieu 15 fex the deed?

13|}

“18 ;kaﬂ“ ?hat uzuld be th:augh,the Bn:eau of Aequisitiom.

A No.
‘ Q.:T ; ﬁhat depaztnont is that?
A The.tat: market value would be deternine& by

Hallowell, direct 163
Q what about locations of streams or
other waterways on the property?
A Ro, no one from the Title Bureau.
Qg;: vtaAyon: depaxtment actually p:epa:e
the deed to tha Depaztaent of ?ranspo:tation?

A Yea.'

An& whe was- the individual whoe

‘a li; Is he an employee of youzs?
A Yes,
Q auw does your department determine

gg‘ !ha epaai&arationkwoald be taken f:oa eitherx
the aqteeaent.of sale that the parties had.enterod
‘1nto-with.the‘Depaztment.
Q And which section of the D.0.T.
negotiates the contract of sale?
'dlstriet supe:visor. :'a not teo familiar with that.
Q I3 that the same department that =makes

the determinaticn as to the fair value cof the propertyf?

the Appraisers, Bureau of Appraisal.,
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_fanilia: wlth a yieee ot p:ope:ty :efe:redAtu as

?:aaapo:taticn? A.

T IReanT ST
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Hallowell, direct T 164

MR. SHUR: Off the fecetd.
(A discussion tocck place
of £ the record, )
‘ Qie_a _: k:e you, ur..nalxavell. poraeaally

R-3-§,Qa;§he map? A .. I can identify it on

| Vf'Q?i: a&ztght. and t:oa yon: awn zecollectieu#-
are yow £an11£az as to when thia pa:tieulax plece
of propezty waqwaéqnixed by the Department of
nbt offhaad I'm not.

i?uz; quRz Ott the :ecerd.‘,_%j;fff”‘°

A_kx.?‘Rﬁdﬁﬂcﬂﬂ&ienﬁtcﬁki?IBCQ"‘
off theuieco:d.) |

MR. GERMINE: For the
record, I'm willing to stipulate

all the dates of taking that are

'1s¢t fozthwtn the ti:st count:of the RN 3

M% con§xa1nt. i that vixl save-you'
time.
HR. HAR?IE: The mannerxr is
&npertant. too‘ Likcrthis was a
:m_dneé. a.aeqotiated deal. I gucss*:“ 
i HR; sxnnxxn SGne of then‘?ﬂ‘?

were ncqotiaee&ibut the:rown,of Keazny
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Hallowell, direct

paxcel 3-A was a condemnation so the
date of physical possession would
have been from the declaration of

taking the day'when ve haa tke :ight

‘ eetponseseicu.

!R. SRBR: Right, which is

"naxen s. 1968.

MR, GE&NIRE: - Right.
MR. SHUR: Alright, for the

record, Counsel stipulate:that pafcel

¢ R=3=A was acquired and title was

fvcsted inxthé«nepa:tnant'of‘Trénaporé

;iﬁatiou on March 8, 1968. Is that

correcti
MR. GERMINE: Yes, I will so
stipulate what the proviso that

the declazation of taking might have

*:hoen filod thc day beio:e that but

the date of deeclaration of takinq
in my recollecticn is on or about
March 8, 1968 and that would have
been the date when the D.O.T. had

tiq z£§ht ta-poasekgionagf parcel

v R.a-h.

Q Mr. Hasllowell, d4id you have any role

165‘




- Hallowell, direct 166
1 to play in determining the value of this particular
2 pliece of property as oppeséd to the other one?

3 a Wo, I did not.

; ? e za youx: tum:tiun hesicany the same

4
5 as ycm pzevionsly descrihe& to us with xelatienahip
6

‘135 and 135-B?

TE &
8 F[ e ’;i‘_s:q«,' you had’ no petséiiax knowledge of

‘ | 4 iavelvement in datemiﬁavtic'ns; as to any settlement
o 10 ox uego.z’i.a.ticn for the fair market value of the
3 ; 1| p:amtias. _Is that correct?
} g 12 3 A 'ﬂmt’s em:teet. N | R
’ ; 13 : Ql-‘ nqain. as T asked you earlier with
:f': 14 regard to the cother parcels, did you have the
g 15 opportunity to cbtain any knowledge as to the
¢ 16 condition of the property itself in your examination
. 171 of title? A No.
1 . ié = V Imd tlut. aqain. wonld have Been the
194 Bureau ef nppraisaii’ k‘ . th waalé make
20 the fair market value;. yes.
o 21 Q Do you have any knowledge as to
e 22|  whether ex not in 1968 there was a hedy of water
23; . Imt&d on paxcat E-&-M" ‘
24| A _ m. I have no kncwlodge.
25 Q Do you have any knowladge as to whethezr
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Hallowell, direct - 167

\

or not there was any oil located on any portion of

: pa:cel 8-3-5 in 19682 A I have no

3 _kmledge of that.

- Q T ‘pia you anhsequent to March 8, 1968,

'acquize aay knauledqe as tu whethez or not there

was aay oil or watez locateé on that pazcel n-z-ar
A ¥e,

MR. SHUR: Counsel, will you
stipulate for the recozxd that title
to1pa:cel 3-3&3-3. 3—c and 3-D was
‘asquired by*the Depa:tnent of

 eransportation of May 19. 1976

MR, GERMINE: lI don't have
the Complaint before me but I beliave
that date is in -- If that is the

. date/set forth in the fixat eount
S of the Complaint then I will so - -
stipulate.

{A discussion tock place
off the record.)

- MR, GERMIRE: Now, if this
was obtained from the pgopextg- owner
by way of negotiated agreement; then
the relevant date as far as the

Department of Transportation's right
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of possession would have been the date
of the deed but I don't know whetherxr

the -- There was a declaration of taking

C e tztxc zoz these parcozs. That‘s soae~

': thing you have to ask hin.

',“QQ‘ ;i M¥. Hallowell, could you eoll ws if

tho:e was s declaxaﬁion of taking lnsofar as pareeifv
3-33; 1_£;ﬁ,;(&gl.,f  l have no idea." |
MR, SHUR: Let me have this
marked.,

= (A.deed vas. xeeeivod and
?Efnatkeﬁ n-ss foz tdentiticatiou-hg
;'J?thc :epozeez.) -

Q Mxr, Hallowell, I'ahow-you what's been
marked D-99 forx identificatioé. Could you identify
that for us, if you can. A fg’a
a copy of a deed from the Town of Kearny to the
state ef‘nhw Jazsey fo: pazeel 3-3—3-8, 3-6. and
3-n on Reute 280. 8eetion 8. | |

c Was that deed prepared by the Lepart-
ment of Tranaportation? A I would

assume B80¢ zt‘a not a full copy.

y had.can youxidentity it tet-n& on

thcvnap u&ere these-pa:ticular parcols are loeated?

A Yes, this is R-3-B, right here the south side
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’ pxogetties. did;you have~the oppoxtnnity toﬁahtain

24 ||

‘ Bbllovell} éi:eéf'E - , 169

I\ L)

. boxders Harrison Avenue: 3-C which lcokavlikn_te's

on the north side of Harrison Avenue: and 3-D is this
pa:cel.in-here. (The witness indicates.)

) 6 1 Is 3—3 dne weat of the n&ansaéhead ‘

-pzope:ty aeco:ding to that nap?

A S woulefsay-it'a east. -

”Jbg“ﬁ: “can you state from your own knowledge

f{ct-fzun leoking:ag the nap‘whethez or not parcel )

3-D borders on property owned by the Diamondhead
0il Refining Company, Inc.?

A anu.the map it does adjoin Diaunndhead.

'1;§ﬁ;$af"nuw. fton-youz own involveneat in the
thuisttlén;otuthﬂse:ptopexties. did you have the
opportunity or occasion to obtain any information
as to thé conéition of the propexty itselg?

A No,.

Q Suhaaquent to the acquisxtion of these

any knnwledge as ta the condition of the prepe:ties?
A ‘ No, I did not.
¢ Did any of your reports given to you

refer toftha~existeuce-o£ cLl or an oil lake or water

?1oa aay oz‘thcse prepextsea? L

-3 I have no knnwle&ge.

Q Referring you now to the consideration
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,_Eallcwellg &irece

3 from?

10

‘g‘dngpiag or diacharges eﬂ 911~er othe:‘hazazéaus

‘3'?Vstate Bepartaenﬁ af rranspextaticnr

! auzean of Appraisars ragaxding the cendxtion.ef the

70
l1isted on the‘deea, Mr. Eallowell do yeu.havo any

idea as to how that sum was computed or where it came

,ka R wcnld aay if it'e in the

x-z de not«ﬂ«f- 
e Xn the courge of you: :esponsih&lieies.‘

did you ever obtain~angxknawledge as to any alleged

‘ on any eﬂ‘thcse pzope:eies acqu&:ad hy’the

A No, I‘hgvé no knowledge of that,
Q who is the individual as far as you're

conee:nedfwhc would be most knowledgeable f{rom the

nselves anﬁ eha valuatioanan aada
for eadh of the acqniaitions?
A I would have to assume it would probdably

be Hoxace Woolvertonm if anybody.

_ ,Q;g;_;,c;p¢youzgpelx,§is“lasgﬁgage fa: ue?

suresu of Appraisers.

Q And ae far as you're personally aware,
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1y aettinq the fai: uaxket value»it has nothinq tofda . :

13

14

15
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12| with us.

ol

*the nepartnant of !ranspoxtatien. was an inveatiga- o

 °£ aur oae of theae pa:tiauxax plecen oi ptepezty.

Ballcwnlij diiéct o ﬁf "? D Vl?{
he's the individual who's most knowledgeable of
this subject area? A I really don't
know, I would have to assume 80,

S Qljsf‘

;inidgauz of yon:'enplcyco& have the

ppeztunityﬂax'were they-zequire& to :cview any of

the doauuentatinn that nayfor uay—noh be p:apa:ed

with regatd to Ehe valne of‘the ptopexty?

A Bo, did nm:,
e 8o, 1t'a not eaeential for the 2unction
your department serves? A Ro. for

Q «,;‘;;#effbu:auiiéfaé.te-ﬁha-location o£ 
a landfill in the vieinity of these properties that
we've heen afe:ting to? A I have no
knowledge of that. |

Q When the p:apexties wezre purchased by

tiou unde aS‘to actnally who occupied aseppoaed to
who the record owners wera?
A I would assume that was done.

Q _ How, 13 the course of the acquisition

was it the=practice af thc Depa:taent of Tranaporta- i

tion to notify any adicining landownezrs that a takinq
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‘Balloweli,'dizqcty R B 172
1f wag about to take place? A ' Adjoining
2 || landowners?
3 Q Yes, A This I wouldn't
4 have any kuwle@g§~_ éf.
(ﬂ\ 5t Q - In other words . that's again something
6 ‘thnt.was autstde tks seope e£ tha 2naet£on that yeut
7 'depa:taent served aﬁuihat vime? ”
8l a Yes. -
21 | Q Are any future acquisitions intended
10 iby the Depaxtment»gt the present time in that area?
; | A . 4 have no knowledge.
; 12 } 'ié ~'  Which department ‘makes that detezaination;
; 13:'nay T ask? o A I would 2ssume scmeone
g 14| 4n the Engineering Department.
i 15 Q Is there any one individual in
§ 16 | particular who you can refer us to?
17 A The only one I can refer perhaps is Jack
18 ;ftiedanxieh. the chiet Bnginee:. 5
19 | MR. SHUR: Off the :ecotd.‘ |
20 {A discussion took place
- 21 | off the record,)
22 | CROSS EXAMINATION BY MR. MARTIN:
z3 L@ MEe mzemen. By name u Dan Baxtin and |
24 | 1';m Counsel for Newtown Refininq Corporation which is
25

the aarrent owner of the property that is referred to
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' Haxlowell. ezasa |
1| there as Diamondhead 0il and it's a co-defendanz in
2 this case 50-1'11 be asking cguestions if you den't
3 'mind for a few minutes and we'11>tzy to get you out
4 :‘of'hexe as fast: as poasihle. ‘ jx;';_ g4;:M

633 5 ; . !bu.aenticned that»a Mr. no:ace uoalve:tonlwww.?

6| chief cf the Buxeau~o£ Appraisals. yould he

71E Rnowiaégeable on‘values and hau tke Iand\was value&'?~?“’
8| as it Ls acQU1zed. : jf  7,A_ : I vould aasuns |
9 that since he is in cha:ga of‘tha Buxeau of -

10 || Appraisals' now, whether he did the actual apprailsal

i 1| or mot, : don' £ know. |
1 12 o q ' Was he in that :ole m xses wnm
13| Rr-3-a was acqu.tted? S S § beneve he

14 was., I couldn't say for sure.

PENGAD CO.. BAYONNE, N.J, 07002

15 Q who was his predecessor? Do you know?
16 A I really dcn't‘know. ‘
. ‘ 17 Q | But he was chief of the Bureau of
18 i3Appxaisals 1n 1976? ;gg;aaaffi Y§S¢§jg~iwf’
19 || * '"@_ : wha else in the Departneue of o

20 | 7Pransportation would be knowledgeable on the mannex
21 of appraising pxopetty that is eitha:\going to be
22 || bought by a negetiated purchase or acqnired by

23 ; condeuaation? who etseswould,be key people 1n thae

24 1.ap98aisal functien? e ﬁia !hoée:that are

25 knowledgeable of appraisals would be Mr. Woolverton
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R éfeonﬂuunationai gyf»;A; I wcal& assuus'it s

3 I kavo :eally*ao knawledge.af‘that.i;

Hailuweli; crééﬁ-

and probably our director, Hr. Hyde,

Q what is his title?
A He's Dizector. Division of Right-0Of-%ay.
’ilﬁ v and as aueh. is he the‘imnsdiate

superioz o£ Mr. Woolverton and yonz imnsaiate

supe:£u=1z3>f;j, ,ag o Yaa.

4£%¥§5,§ﬂ_;5nd so is it faix to aay’that your

dapartaent and Mr. uooxve:tcn s depaxtnsat exist
side by side with diffazent functions but both
repo:t to Mx. Hyde? A - Yes,

»ing ;’TL Is there anyone alse hesidea u:; Eyde

au‘d u:. woo!veztan.who would hava ove:all reaponsibwf '

: tllty to: putehaso pxiees?

‘A= I would have no other knowleﬂge~bthet than

these two,

Q who in the Department of Transportation

appears in court on valuation questions on

the appraiser who did the,ayptaiaing uould he the
ones who would testify. ‘

Q pia Mt. Woolvaerton appear in court on

valuatien-question& entcondsnnation cases?

Q How about nr. Byde?

a I would have no knowledge of that.
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Hallowell, cross ‘ 178
1 - Q Does your bureau conduct title
2| seaxches priot-to acqui:ing property unde: a
3;? negatia&eé purehase? ., :'37}'.7 EUt. wa\trg te'?;?‘
4| have tue,aea:ehes done sometimes betc:e. sometimes
5| during the megotiations.
j5 5 o _“fﬁﬁ . “ ’
7 by the 1}00@.?@‘?' i ﬁ, Well, upon :ac-éipt "
8 of the mape of parcels to be acquired, we have
9 || searchers in the record room that will do a title
. _ 16| search and the title comes into our eﬁzic& anﬁ it’n
§ R:fi&?iaxaﬁinedﬁan&>t gitle’pfépa:ed. T B
; lé 3 e A ehain—of title. 1: that an ahstract
; 13‘j which would include judgments and liens and anything
g 14| else affecting title? A  Yes.
f 15 Q And are the title searchers full-time
: 16 \ eaployces of the B.O.T.
17 3VA[ Yb!. thay'a:e _
18| | Q . Aze they lawyers?
19 a - ¥o.
20 Q Is that the only title search that the
21 | buxeau has ptiaz.to«taking;title? |
22 %ik; !%&. ehne!s the:titlo~aeazdﬁg -
23 | Q ‘It's not verifieé‘by iudepanden& title
24 seaxeh.cnmpanies7 'A Ne.
25 Q " and that's your department?




8&110&312. cross | | | 176
 { | A My bureau,
2 Q Or your bureau?
3\ 'A Yes, |
4 Q 'I_What. z‘eea:id; exists of the title

5 eieaxchi -= ‘Let's take—k-3-kwh£éh Qa& acquired in

& 1968 as & Tesult of a judgment in conlemnation.

7 mmg reeord woula exist of a title search thexe?

* ]

- & an nean as far as our records woul& be?
. _ - Q Yes, A We would have

10 the chain of title in our file.

. FORM 2044

o Qo hnd yau wonld keep that permanent
12 s

A ath me s b s ¢ L

:eco':d.‘r-{i.fj B n,_ . . YeBa.

By e And I take it the same answer would

FENGAD CO., BAYONNE, N.J. 97002

14 | apply i:;. the éaae of 3-D, fox example, which was
15 | a negotiated purchase from the Town of Kearny?
16 | You would ha_ve a2 title seaxrch on that and you woulad
. 17 have a permanent :ecord? A ’ Yes.,
§ 18 L ' - And that permanent record would show
| 19 anjr jﬁdmnts'» or liens or claims of record ageinst
20 that property? A Yes,
. 21 Q Any lis pendens or whatever they call
- 22\ 3¢z A Yes.
23 | |

= @ That would all be in there?

24" A  Yas.

25 Q In the course of acquiring a pisece of
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Ealiowell, cress - 7 177

. property for the State D.O.T., whether it's

condemnation or negotiated purchase, does anyone

from your department have a physical xeview of the

property? o a 3 R would think 80,
m%‘;;é‘- 1' !speclally a 1atqe piece of’ ptope:ty?
A | Yes.. | -
Fﬁgl‘xsrq wha: :ecozdiis made of that?
A z wonl& believe it would be th:ough the

~ Burean oz Frepe:ty Relecation. They*may - Aze you

13 |}

talking about who was on the property an& so forth?

Q- Yes, | A Yes, the Bureau
of ?tepazey Relecatioa. | ;\f ;?yﬁffﬁ”%’- V E
,A Qﬁk’ | nid thae bu:eau exist in l?ﬁsqwhen ,
R-3 was aequired? ‘A I belleve it did.
Q wWhat is gha‘function-of that bureau,
to your knowledge? A The function in

- to inspect the property taking poasessicn by the

_statet ii aayane is the:e that has eo be zeloc&ted.

to help them reiacate, th&nqs of that natn:a.
Q And T take it tha¢t that >durean would

make reports of its investigation?

A Yﬁso'

%

' zecords also? . AT Y would believe so.

e &nd those :epotta weuld.be peruanent

Q I3 there a way that the Bureau of




. FORM 2048

PENGAD CO.. PAYONNE, WN,J. 07003

R

10

11

13 §f

14

15

16

17

18 ||

19 ||

20

21

22
23

24 |f

25

12 |

Hallowell, cross | | R 178
Property Relocation and your Bureau of Title, isa
there a way that you inter-react witﬁ each other?

A well, we 2all operate, you know, independently
but as one fnnctioa in the acquiaitien\uf p:epetty.
%e all have our particula: tunctions to perform,

Q- Zt a2 lease exists but it is not of
reenr&. ot a f£iled lease of recoxd anﬁiis dﬁsccvered -
by the=3uxeau_of Pxepezty Reloeationzbecauae they
see tﬁevtenaﬁt on the property, is.it thé practice
of the Bureau of Title to conduct a search against
that tenant? : a A seazch? Nb. we wonld

:equxxe releaaa of the lessce befa:a cloainqr

@  what form does thst release take?
A - It could be a waivaz; it could be a deed of
ralease,
Q A deed of release, would that get
recorded? A The deed would.'yas.
' F,Qﬁ}}<; Does. the. Batean,of Propextyzneloeatioa

in its inspeetion(inelude an.inspaction of the ]
phvsical characteristies as tegazds terrain as
opposed to, say, tenants or buildings on the property?
A I wouldn't really know. I couldn’'t answer

thﬂt. N ,._',;1‘_,_.'.__ o

@  You're aware of riparian rights, of

couzrsa? A Yes,
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Bailoweiig cross T T AR 179
@ | what effort is made in your department |
to take account of riparian rights in‘a particular |
pieca of pxope:ty? & well, if there
azelripatiem pa:cela. wc wsal&,huve ta*uegatiato f;jf;

" them and acquiza«then-the saan as aay'othet p:operty.?l“

Wha:would»yn& negatiate with3
e,Envizonmental Proeectian.

avnnn ahout the anitoé Statae Guvuznnaat?'

A L've never seen it anna.hefcz&t
Q After an acquis£tion,o£‘zights fran

ths aepa:taau' } 4

irunnsntal Pxoteetiou, how 13

tha&v:eeaxds& e_ reﬁlected?

!hore‘a & riparian<agreeusat.delive:ed to
the Department of ?:anspoxtation!which:is recorded
the same as a deed. |

Q . And it looks like a deed, possibly?

A. Yesg it has all the Council members and

l{gnsaronzg.

VHR. MARTIN: Ee7we:haw§ that
aezrial ghc ograph, Tom?
MR, GERMINE: I have the aerial

phatagraph that's been aa:ksé‘n-45.

}photag:aph,uhteh kae :
been or a copy of’it has bcca ma:ked at an»eazlier

deposition and I will alsoc refer to a copy Qf‘&:body
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= thzougﬁ'in:ordez*to aequizera body of’ wates such as

R s

- claiumed to be riparian?. - -~ A& ' Some one

Hallowell, eross ‘ 181

something to do with the title factor
which wouldn't be apparent from these .
'phatogzaphs.

Q ~ What additional information would Y°“'A

,nead.in oxde: to ‘answer my queatioa whieh is what S

procedures does thq Bnteau of Titlas have to go

the one represented in fromt of you?
A wéll. iziit's riparian land and so designated
by D.E.P,. it wog&ﬁ.have to be- acquired;froaﬁn.s;ﬁ.k
:1pazian lané fron the State~of New Je:scy whidh
a p:ivate laka - If it's not titled and nct
claimed by the State, it can, if it's a private lake
and i¢s not claimed by the State of New.Je:sey as |
being riparian, it can be acquired from the private
‘@ vhen is the determination made to
make an ianquiry of D.E.P.'as to :ipazian‘rights?
A " That would be up to the engineers when they
develcop the maps as to what is claimed to be riparian,

@ . Who makes the decision as to what is

from EZnvironmental Protection.
Q who notifies the Department of

BEnvironmental Protection that thare.is a determinatiorn

3
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 only asnume ebat it woulé.be thraugh engineering. 4

: asea:tain that_tho:e is a,queation of xipazian :1ghts?

“-. ﬂ?zeuytha maps. ehat aze pregared by~th¢ _;_

BEallowell, cross ' » : 182

necesaazy? A I wouldn't know. I can

80w¥&£6 the Bu:eaw ot’!LtIes f*.'

nepa:tneaxaa engznoe:s.-
Q uﬁﬁt ‘waps are they?
A General property parcel maps for acquaisition

he:ause~:£pariaﬁ 1ands are set up with what we call

r-pazeaxe. : ot B
("'ﬁ" What Goea that uean?
A !hse's an engineering'designation but it is

the -- What our engineers designate as riparian
@azeels. |
MR, GERQIEB: Por the purposes
, o£ elarifying'that the pa:cel nunher
| wixlAberarways pxaeeeded hy a,? an&
that designates a riparian pa:cel.
MR, MARTIF: Thank you.
Q I've never seen this type-of AP,
Does this typc of nap-ezist in avery case, an
engiucezinq nap? SR xé 1 ecnc:al‘ptapaxty
pazcnl maps, Yes.
Q That's different from exhibit-A?

A waell, this isn't an entire tract map but it
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-enginnezing~yruperty aap??

?‘axe dittereat £roa eh@ entirc t:ace nxp»i& tront of

yew? A

Hallowell, cross o | 183

would be a map like this, These‘are‘what our

engtnaeza dosignata as :ipazian. T., -

Q*’ :??hit is an entire t:act nap an&'vhatff*g‘7
La.the other one, tha athez uap is ealle@ an N

eugin«a:ing.mapz

hiqhnay nupazanent Ganeral P:ope:ty ?azcal nag.ﬂ

Qf Gana:ax rropotty patcel Ray, and
does it haveftopogzaphical £eat§:ea as well as
riparian £eatur§n?-:  | A Ré; it showa thé
parcel tc-he xcqni:e&.

;SQ.QfA ng yau do abaw ripazian ieutnzea?

A  *' w!‘ahow ziparian pa:eals.
Q ' In connection with avcondqmnation_

such as the condemnation of R-3-A before you, does

thq»bapartnent oz Transpaztatian have a topographical

nap in,additiau to the antixe tract map and the

A I have no idea.
, d Dces the engineeringrpropezty map --
A Ceneral P:oﬁerty Parcel Hap.
Q. - Yes, doeo that havw any £aatnzes that

-x weuld say basically it would
be the same. They'd probably have it at a different

scale,
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13

‘shaus'é,bedy'of watay whethef or not it's riparian.

Ballowoll.-croaa ' . ‘ - | 124

Q But it would show bodies of vatc:?

A It would show :iparian property, yes,
un; GERMINE: I think for the
pugposes of eia:ifibaeton; the witness

'iﬁ-zoapondiag to: that §uost£en is |

drawing a dtatincticn betwean riparian

;:pazeela ﬂfd<§9ai°‘ of waeer and I ,
| think from his own peraona_-l knovl.edg'e;-

’he;has no knowledge aa to.the}.

cﬁxreapondence. whetherx a,zipafian

pa:cel cor:esponds to e phyaical

barrier of water.

Q. I‘nujusﬁ certain that the Department
of Transportation which, obvioﬁsly. is very careful.
when it a:qui:ea parcels for a major highway; must
have a map vhich shows a body of water that waa six
oz‘eiqht acres whichvobéiously doeahﬂt show on the

cutixe;tract'nap«v,ﬁhqta mﬁktsbe»aapehe: map that

That's vhat I'm trying to get at,
A I would have no knowledge.
NR‘ HARTIB° I would eall
. upon, counsel to:~tha pla!ntltf to
Alinquize to see -- %Well, firse¢, I

would like if we could take a look
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| Ballowell, cross N 185
i'% at the Ceneral Property Parcel Map
2 but alsc any other map which would
3 | aheu the existence of the hody of
4 tez which we kave been teteninq
5 "o as the on lake which, of course,
6 e daea noe appeax on the entize tract
7 o ",j-up am! pasathY doesn't apyeaz on
8 3 tl_w ngeial trop.e:{.y ka:cel.- mp, -
9| MR. GERMIFE: It is my
. 10 undorstandinq that tha gane:al tract
g 11 N nap :eﬁect t.ha samc infoznatiow as |
g 2 |} e the ceaexal P:ope:ty Pa:cel xap but e
* ; 13| K the General Property Patcal uap :.- ;
;:' 14 for individual parcels whereas the
: 15 tract maps indicate the entire.
: 16 PHE WITNESS: Yes, it's at a
17 smaller scale so there's aore prope:ty
18 SR skmm on- £t vhere the other has only
19 ‘onc or two pa:cels shmm.
20 MR. GERMINE: And as far as
( 21 the indivi&ual Property Parcel Maps
~ 2 they are in the files of the Title
z q Bureau whieh ycu have haa an eppoztun&ty
2 || to review, They re mally attaehaa
25 to the Complaint in the taking if it
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3 aallcue11¢ croas o -,A‘ i “ e ﬁf '  £8Q:‘
1| happens to bBe a condemnation ;ction o 1
2 or to the agreement deed of sale.
3| _ They would be in the files of the
4 é 'zafitlessuzean £az these pa:tieala:*'iﬁ“b" ’
S ' “p!xeels. In nviewing those ﬂfes' o
4. 6 “; N with the “§t E&“fx_myj zo_:-_’_ x.emgoﬁn:.
7 ?“ | “dé eadant eorporatlou. z faand' 3
8 ﬁ ‘a-,tapoq:aphieal maps as faz as you‘vaﬂ.
9 refezre& to then;prepared by the
. 10 Departnant of Tzanspoztation.
% 11 I . As far as physical
é 2| : *::e;xesentatio§s af'the propéztyq I
% 3 = have\seen phatographs vhich we:e;ﬁmggficf-f
§ 14 aanexed to'the vazious app:aisal
g 15 repcfﬁs.~nona-af’which‘diatinctly
16 indicate the boundaries of the 0il
17 | lake and.I helieva you ve seen those
R e ogEsphs & "'en LLE bat ‘Ties
19 ‘f;state ehat oy zeview of the files has'“‘
20 revealed no overall map showing the
~ A limits of the oil lake. If
~ 22 E sahaoquent to this éay X £ind auek
23 2 . will ulm s avanahl.e

Q tl I waul&:ask one othe: questioa. Hr.'

Ballcwellé dn@sianyune in thennepa:tnent of
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- S.' !his I would.have n0~knewledqe»o£s

'Ganeret onpe:ty Pa:eol napa are- utilized in our 5"

‘tttle aeazéhes.~

- Property Parcel Map are in lieu’of a suzvey, that

' they are deemed to be equivalent to the survey?

a surveyor? ' A

Hallowell, cross - - 187
Trxansportatiaon prepare a survey of property to be

acqut:ed,or hize outaide surveyets to p:epaze surveys?

‘Q‘ff i noea the Depa:tnent of Transpertation

acqui:a title inau:auce ﬁhen itAacquires operty?:ﬂ.

A » as-a gena:al zule) ao. we do eﬁi‘a;n.titlo .
work. In,rare:inseaﬁceei we-ﬁay?have‘te:utilize:"7
a title company.

Q When yo# utilize 2 title company,

13 a su:vey ebtaiaed? _:@; 33 !b. tho

t_.,'

Q- The usual practice of a title imsurasnce
cowpany is to zeqﬁira a survey when it issues title
insurance? A ' Yes.

Q\”Z Are you telling us and I don't knew

that uuch ahout au:vaying.o..maps;féhviausly; aze you '

telling us that the entire tract map and the General

A Yes, I would say equivalent to the survey,

;xg:ghseeneigggéixeﬂjnap certified by
This I would have no
knowledge.

Q Alright, Howard, Needles, Tammesn &
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. Hallowell, cross S T 188

'~ Bergendorff, Ceusultiug Bngineera. Fairfiald. uaw

Jersey, has its name appearing on herxe. wnuld-thay

be surveyors or ehgineezs that would be surveying

~th£s‘uap»te=yaur knawledge? o T 3j¢tv£1$

a - I’wauid assume 80, That“s aléuéstieﬁst

:eally‘ean*t answe:. ant haiag familiar with the

engiaeering*aud haw‘thcy aporaea‘_”&’ »
| o _f.eaiff Do ang‘napa exist in the nayaxtnant"‘
ot Transpertation relatinq to p:operty 1t acquires
which,eeatain,mstea~andvhouads descriptions ané

ccuxtes. coapass WSQS?

A Thn:e»aay be. T ﬂpn!t kncw. f??;ﬁii_ﬁéfif'
e o would knowr -
A I doﬁ‘t,knnw whovin the-dapaztment; Yéurméaﬁf
és far aa descriding property being acquired?
Q Yes., A Someone from the

engineering.

”gAnd is thexe a separats Bivisian of
Ehgineettng or ﬁu:eamlef Eaginaezing?
A well, the Chief Zngineer would be Jack
Friedenrich.

Q ’ He's tha‘Chiei Enginae: and yet he
u mot on ux.. Byde*s senfﬂ o |

Q Does he exist at the same level under
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Hallowell, é:oas

the Commissioner of Transportation as Mr, Hyde?

A I beliéve he'd be probably a step higher.
Q As Chief Engineer, does he have a
department? K . He would have several -

engineering £ﬁhce£ona,,'r wou1d tepc:& t¢.h1n.
- ‘HR nanrxn: hlright, I
o uoua ask cauase:. that ohvious!y
Mz, Hallowell doesn't knov~the
answers to what I'm'ezying to get
ag. I believe from other infor-
uationXZrou talking with people
of pxepetty‘in condemnation -
proceedings that there should de
15 existence the normal kinad of
”_éuzvey whé:e‘you have the exact
distances. the metes and bounds
ﬂq:dcscriptiou. and the course dis-g;-@,i*"
tances as proper canveying pzacttc&. ﬁ
| MR, GERMINEZ: At times I've
seen those descriptions as part of
Coﬁplainta and ﬁeclnration of Taking
:,j;hut not»alwaye. Mx. Ballouall .
iﬁindicated that sametinea it's nerelyﬁ‘

done by annexing a parcel map to the
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Eallowsll, cross S 199
I | Csmplaint, |
2 Now, inAthis paztiéular case,
3 I'm not aware of whethex or'not
4| \ sudh a desaxiptioa was in tha
5 | deela:atinu o£~eak£ng. I don‘t knuw
| 6 ? : i;wﬁethe: you've had oppoxtunity to

a
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'ifeee thatg;i.ymycn ﬁaven't 1’11 Iook,
at that doeument because : éo have

a2 copy of it and I might add that I
think it was in our latest moving

‘a‘papers. a cnpy of the Declaratien of

v%ié?aking andAthe 60nplain£ fn:‘Rez-&
A 3ivorQ included se, yau*uiqht refer

to that and see whether there was a
metes and bounds description in thera;
If not, then as Mr, Hallowell says, it

was just done by means of the parcel

"Hﬁ; H§kTIR: 'ftiﬁ-alﬁnﬁt
inesonceivable that-normal surveys
wouldn't exist because you have
aaiﬁhhozing landcwna:s aad—they'll‘

" §¢?@ eheix snxveys if they eﬁcreaeh
A npon youzr laad and yoa‘ll ee:tainly

want your sSuzveys tO g0 zoainst them.




FORWM 2040

L]

PENGAD CO.. PAYONNE, N.J. Q7003

10 ||

11§

14.

15

16

17

S 1 me,{;ﬁ

19 |

20

21

&

24

25

13 |

iaallavellg cross
So, it must exist. It oecurred to
me that I keep locking at the entire

tract ‘map and I realized it's too

mo:e detail.

é . ,7Mi;; MR Gznx:nzz Well, pe:haps

"7theae-naps, x'a>nnt famixiar with-

 how these aze prepated but pe:haps

they are prepared from a metes and

_I'n not sure: whathe: the o:iginal
‘-.suxvey ttom whidh the R—Z-A is pze— j;
- .":patea<wanxd be in existence but I

could inquike into that,
MR, MARTIN: That's your
answer tight"zﬁ;re. They have to
p:epa:e these from real surveys
?f:hoeanse thng'have eoe many neiqhhering
landowners ta worry ahont.
MR. GERMINE: I would imagine

so but I don't kno§~exact1y. I will

inquire as to that but as a mattez

out,

Ia:gc, we naed senething aaalle:-vitklf

bounds survey, If that were the case,

,-A f»;_“ eg:whethaz ﬁhat 13 in esistence aswf:_,

it might not be. WQ*ll.haveftu find““‘

19k
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3 I MR, MARTIN: Welweuld
2 appreciate that, Tom, and also
3\ not only on R~3=-A but on.pa:cel
4 [ - = 3—D{wh£c§‘vas the 1976 taking i;J
5 ?-7:“' »;eve;.if'the aatveya for the 1968
_G-f < l'¥tak1ng'o£‘n-3-h hava disappea:eé |
i F o :sﬁuﬁheu-zitﬂthere vere sutveys
8 ;?: ;;!ou 3-p, possibly they re still ia
9 }&:exiatence because it was only 1%76,
10 MR, GERMINE: 1If auch surveys
Z ﬁll esist, I'1 attempt to locate then. g'
; _; 12.; ‘V5ffun, nanx:ﬂ~~ b 4 have na R
; 2 B “gu;thezﬁqnestionz.
§ 14 MR. SHUR: I just have cne
g ‘15 | fu:therléﬁeationAwhich is something
: 16 ‘I pickeg up'fzom Mr, Martin's |
17 guestioning.
(18 ;F ax-nmcm:::zxammrmn BY MR, sm: o
19 ? o Q?” DO»ycu know fbr a tact as to)whsthet or |
20 not independent title insurance was odtained for any
, 21 | one of the tracts that we've been referring to today?
e 22 A. I don't believe so. —
Jéé.g " guest onxtheyigeora“bf-you an&;nr.‘rr
25

Germine to see whether or not that
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is so for confirmation and if there ,

are any records as to an {nsurance
pelicy or any other attachments to

an insnxance policy that they be

predueed by way of discove:y to ua?

MR, GERMINE: -Alright.

.} {k discusaion taok place |

off the recor&.)

lm Sm m::k You,

19%

s -/
1
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CERTIEICATE

I, T
a Notary Public and Certified Shorthand Reporter of the
State of New Jersey. do hereby certify that prior to the
commencémeﬁt of the examination

A N e R

was duly sworn by me to testify the truth, the whole truth
and nothing but the truth. |

I DO FURTHER CERTIFY thatlthe foregoing is a
true and acc#rate transcript of the testimoﬁy as taken
stenographically by ana before me at the time, place and
on the déte hereinbefore set fofth.

I DO FURTHER CERTIFY that I am neither a
relative nor employge nor attorney nor counsel of any
of the parties to this action, and that I am-neither.a
relative nor employee of such attorney or counsel. and
that T am not financially interesﬁed in the action.

P G

// ‘. {/ ’/:f: .
\JM”" /,/.«/ (
Notary Public of the State of New Jersey

/

: : . AN -
My Commission expires _ /414947




